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Df New Trials, N 
INTRODUCTION. a 


I. Miſbehaviour of a Party towards the Jury 5. 11 
II. A Verdict obtained by F raud, Zen or 
| unequitable Means + #16 
III. Groſs Miſbehaviour of the Jury — b. 19 
IV. Of a Verdict contrary to Boldelbe of hard 

Actions, - and where chere is Evidence on 

both Sides 5. 49 
V. A Verdict againſt the Record, or caguigh Law: 

But New Trial not granted — the 


Equity of the Cauſe — . 
VI. For Exceſſive Damages 6. 198 
VII. For Inſufficient Damages - 6. 264 
VIII. Refuſing Evidence by, or Miſ- direction, or 

Non- direction, of the Judge = „ 


"IX 
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9 1. AL 


IX. Of r Matters reſpeRting! New ian Se. 


(I.) Mii-trial — L 2 
2.) Locality of trial 8 8 8 
(3.) Imperfect Verdigs; +» - 

(4.) Of New Trials on the Ground of Irregu- 
larit y 5 
(F.) Of granting a New! Trial Alter two con- 

current Verdicts - 3 
(6.) Of granting New Trials in Ejectment 
(J.) Of the Miſconduct of Witneſſes 5 


(8.) New Trial not granted for Want of 


Evidence, which might have been origi- 
nally produced; & contra — 
(9.) Verdict wrong delivered by the Foreman, 
amended — 1 5 
(10.) Of amending the Poſtea 3 
(II.) Not granted in Penal Actions, where 
the Verdict is for the Defendant — 
(12.) Of New Trials in Criminal Proſecu- 
tions, - 
(a.) In the Nature of Civil Proceedings 
(.) In actual Criminal Proſecutions _ - | 


(13.) Of Defendant's entering 9p Spar | 


againſt himſelf * - 

( 4.) Of a Verdict right in part, and wrong 
in part; and of one Defendant being 
found guilty, and another acquitted - | 


> (15.) Where the Court is divided, on Mo- 


tion for a new Trial 

(16.) Of ſetting aſide Non- lis and Non- 
proſſes, Sc. . 

(17.) Of Coſts on New „ 

(18.) Of Privy Verdictss 


(20.) Of New Trials in inferior Courts 


(21.0 Of withdrawing Pleas, SGI, 
Demurrers, So. 5 
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177 


179 


181 
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( 19.) Of a Diftringas or Venire Facias 4 novo I. 
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43 INDEX 


TO THE 


SECOND any THIRD VOLUMES. 


2. fignifies Vol, II. c. Ggnifies Vol. III. 


A. 


Abatement, 
Abatement in debt a _s 


Acceptance of a bill of — 


Engagement for - - 

Upon a requeſt to A. to accept a bill, and 
draw upon B. for the like ſum, the mere 
alt of drawing upon B. does not amount 
to an acceptance - 

Of an abſolute and conditional acceptance, 
and whether the one, or the other, is a 
queſtion of law - 3 


Atteptoꝛ of a bill of exchange. 


In an action againſt him by an indor/ee, it is 
neceſſary to prove the hand-writing of 
the fir/# indorſer, altho' ſuch indorſement 


was upon the bill at the time of che ac- 


Cope U : -m . a * 


a4 


b. 177 


c. 207 


c. 248, Se 
Acquittal. 


= NC 


Atquittal. 
Page 
| When the acquittal of one Aan _ 4 5 A 
| diſcharge the other ta An 421 | 
| 4 
Adding. 5 
Adding a plea after two terms, ſince the firſt 
| pleas were pleaded, and after iſſue joined c. 313 3 
| Defendant permitted to plead a ſpecial ju/ti- = 
fication, after he had 1 the "ory 
iſſue - „„ 
The court refuſe to permit a. defendant te. 1 
add the plea of the fatute of limitations . 319 | 
| Affidavit, 
Of the in/ufficiency of an h for e 9 
off a trial ä | 6-376 _ 4 
{ Agent, * ; 
if An agent EI the public, is not liable to be _— 
bi ſued upon contracts made by him in Wat 1 
9 Capacity ' =. — LP J. 315, Se, = 1 
| Agreement. = 
i Where goods are > delivered under an agree | | 
j ment to take a ſpecific parcel of copper | A 
h (counterfeit) money in payment, a de- : | 
| livery of the copper, will be a bar, to an 
| action for the value of the goods L1G 213, Sc, 
| - Annuity, 
Default in annuity r | — c. 417 1 
| Appeal, 
Appeal of murder. n - RE.” 23 x 
N. Maihers day given „ 5 


IEG | | Aſſault, 


TC, 


tt, 


„ 
Allault. 
Aſſault upon a common ſoldier by his officer" ; 


large damages : new trial refuſed 


Action for a zrifling aſſault, by one gentleman, 


againſt -another : large damages: new 
trial refuſed = - 


Common affault: large damages: new trial 


refuſed L Fr 


 Aſlumplitr, 


This action lies for money had and received, 
where a contract hath been put an end to: 
contra, if it continue pen 


Aſſumpſit the proper form of aRtion,) where 


there hath' been an expreſs warranty 
Vide however _— - — 
Averment. 
If any averment lies by a daughter, (born 
before her brother) againſt a fine, to ſay 


that ſeniori puero in the fine means the | 


eldeſt child — - £ 
Averment, in pleading, immaterial 


B. 


Banco Regis. Ba 


This court executes judgments given in 
inferior courts = - - 


Bankrupt, 

Exerciſing a trade, and quitting it 

What meddling with the effects of a bank- 
rupt, will be a converſion == — 


C. 


8 


C. 


5 
Page 
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256, Ec. 
261 
139, Sc. 
144, Se. 
148 
144, Ec. 
150, 
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303 
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As to 8 The eng, e to to an 
inn-keeper - | 

Sed v. a ſubfequent caſe — 


What dealing in horſes, by a 1 et 


make him a trader, * che dannn 
laws - 
Payments, made for a man, by his factors, 
after a ſecret act of bankruptcy = 
Of lending money to, and advancing money for 


a man in ſolvent circumſtances, who after- 


wards becomes TI = - 


Bankruptey. 

The difference between a man's keeping 
within his houſe, and concealing himſelf 
Of claims to allowance of money paid, with- 
out notice of an act of bankruptcy, under 
19 Geo. II. c. 32. - 5 


Bar, (Trials at) ide 


Where to be granted, or denied 

Not denied where a juſtice of B. R. or maſter 
in chancery 18 concerned N 

Not denied to officers of the court, or Bar- 
riſters = a < 

When to be moved foe. | 1 - 


The court lays more weight on a trial at bar, 


than on a trial at 7 7 Prius, from the 
ſolemnity of it, and the length of the 
examination — 


* rial at bar granted, upon conſideration of 


the conſequences of a conviction upon an 
information — 5 
It is granted on the ground of value 
A new trial granted, after à trial at bar 
Motion for trial at bar, before: iflue Joined, 
tripled — 


b. 333. 


3. 336, e. 
3. 275, Cc. 


S. 5, Ge. 


12 


b, 275, Ec. 
c. 369, &c. 


—— 
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In what caſes of the crown, a trial at bar is 


demandable 5 - 5 
Reaſons for granting, or refuſing trials at bar, 
eſpecially where there are firm witneſſes, 
who cannot travel to Weſtminſter, and the 
cauſe may be ſooner tried at the aſſiſes 
Motion before appearance, for trial at bar, 
granted - — 
The grounds for granting trials at bar are, 


C. 


great value, probable length, and probable 


difficulties in the trial — - 
The court may lay the party applying, under 
the terms of receiving iii pris coſts, and 

paying bar colts - We. 


Upon application for trial at bar, the court 


C. 


Yd, 


will exerciſe it's diſcretion upon the pe- 


culiar circumſtances of the caſe 


Bill of Exceptions. 


Of the court below, giving judgment upon 
A bill of exceptions, Vide = 


Bills of Exthange. Vide NOTICE, 


Bill of Lading, 


The perſon who firſt gets one of them by 


a legal title from the owner, or ſhipper, 
hath a right to the conſignment 5 
The indorſement and delivery of a bill of 


. 


387 


389 


c. 465, Se. 


6. 


lading to a creditor, primd facie, conveys | 


the whole property in the goods, from 
the time of it's delivery: but if the in- 


tention of the parties appears to have been 


only to bind the nett proceeds, in caſe the 


goods arrive, then an inſurance made on 


account of the indorſer, after ſuch in- 


dorſement, is good * 4 
I 


149, Se. 


xi „ x 
Bꝛeve ad audiendum Juditium. Vide 
5 Bubery. 
Verdict for plaintiff on the bribery a, 


bribed did not vote for the party on whoſe 
behalf he was bribed.—2 Os}. That the 
verdict ought not to have been on the 


giving money : that there being counter 
notes, it was not a git, but a loan. New 
trial refuſed | = 


FER, 


Certificate, 


Certificate of a judge, reporting matter of 
fact on trial, as it appeared to him, con- 
cluſive - £ - 


Certifying. 


fied on error by an inferior court, without 
diminution — — — 


Cellat Pyoceſſus, 


The jury appearing to try an information, 
ſhall not be diſmiſſed upon a cęſſat pro- 
ceſſus, but the attorney- general muſt enter 


a nolle proſequi Rm k 
Challenges. 


Of challenges to jurors, &c. . 


Motion for new trial. 1 O43. That the man | 


firſt count, which. was for a gif?, i. e. for 


Two contrary verdicts, and judgment certi- 


Co 


b. 


C. 


C. 


309 


121 


299, Sc. 


372 


259, Se. 


Chancery, 


| Chancery, 
After judgment and verdict, and this af- 


firmed in error, chancery directs a ne- 


trial — — - 


As to iſſues out of chancery - 


Charter. 
Of che en and refuſal of charters 


Civil Pꝛoteedings. 
Of new trials in criminal proſecutions, in the 
nature of civil proceedings — 


Commercial Tranſactions. 


Of commercial tranſactions, and how they 
differ from others, vide 2 
Of credit in commercial concerns, vide 


| Commoner, 
A commoner can't- Juſtify diſperſing the 


aſhes of fern, cut and burnt by a ſtran- 


ger. N. B. He claimed, and | gave proc 
of a right | 


Common Jhfomicr, 


A regular non pros againſt him, refuſed to 
be ſet aſide - - — 


Conkeſlion. 


Where defendant confeſſes the treſpaſs, for 
which action is brought, but offers good 


matter of bar, if well pleaded ' -— 


Where matter confeſſed in pleading” would | 


not HA the plaintiff bs — 


XIII 
Page 


e. 301 
C. 377 


5. 26 


c. 110 


3. 69, Ws 
id. 


c. 189 


c. 182 


„ 


Conſtruction. 


| Iv 1 | 


Tonftruction, 


Of deeds, vide — ts 4 
Contract. 
An illegal contract, if reſcinded as to part, 
muſt be reſcinded ix ss — 
Copyholders, 
If they ought, upon their admittance, to 
pay nes certain, or uncertain - 
Copyhold Fines. | 
Aſſumpfit, for a eopyhold fine - 


The lord's demand for a copyhold fine 
Cozpozate Act. 


It one member be omitted to be ſummoned 


to a corporate aſſembly, the act is void 


Copponations, | 


Of corporations, generally I Thy 


Of a ſmall variance in a corporate title 


Of granting a leaſe by a corporation, for the 


purpoſe of bringing an ejef?ment — 
Of demanding rents — h 


Each member may preſcribe for common, in 


right of a corporation - 
The re/ignation of an alderman, and . 
of another in his place, at a meeting no! 


convened for corporation buſineſs, ad- 


judged fraudulent, and void — 


Various queſtions concerning the city of 


ger 3 | — 


6. 21.3; . 


c. 2945 Sc. 


. 329, Ge. 


b. 3425 Se. F 
Co 369 
c. 289, Sc. 
C. 281 


c. Dl 


. 381, 2 
c. 389, Se. 


To2pozator, 


9 „„ 


Cozpozatoz. 


1 As to the exiſtence of corporators, under 


Fe 3 particular circumſtances - 
E | A corporator, on a recent proſecution, muſt 
9 prove N the * within a 
JM year 
. = Of the „ of corporators, 'that had 
=_ been disfranchiſed, vide - 
1 Of the uſe, Sc. of the word digronch * 
1 * vide ” 


Colts. 


Of coſts on new trials - 

If the ſame party ſucceeds on a ſecond trial, 
and nothing is ſaid in the rule concerning 
coſts of the firſt, he ſhall not have thoſe 
colts 5 

As to colts upon a e, wide T0 


_Tounty, 
The judge, upon a trial, far in one _ 
the Jury in another — 


Perjury eommitted in the booth-hall, within 
the limits of the city of Glouceſter, which 


IC. 
Tos 


indictment may be found and tried, wy 
juries of the county at large 


ſhire 
Fadt in Stafford bre, tried in 21 28 
Bond at Cheſter, tried in Midaleſex - 
Ejement for lands in the county of Dublin: 


| county 0 


is a county in itſelf, on the trial of a cauſe 
before a jury of the county at large. The 


Declaration in Middleſex, * in H. 2 5 


trial in the county of the city of Dublin 
Where an aclion muſt 108 laid i in als "—_ 


c. 382 


c. 467, Se. 


id. 
6. 407,441, 
Se. 
* 
„ 
c. 165, Se. 
. 
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Page A 
This is a part of the judgment of the court an AL 
in Mofyn and Fabriges, which caſe (given 1 
at length,) contains almoſt all the law, on , 2 
the ſubject of the _— of action 3 Z 


IA 
2 
: BC - 
- : Hs * : 
7 a a —_— 1 * c 0 P * 48 . 
ö | ; + : 1 
4 93 = x 


On motion for a new trial, in an information 5 C 
in nature of a quo warranto. = 7 3 Sr. 
On motions for new trials 1 SORE HY — 6. 178 Sc. 
Of credit in commercial concerns - 5. 68, Ce. D. 
© Creditor, 85 2 1 
"he wot his Cond towards a debtor, whom W 
he knows to be in igſolvent circumſtances, | 
and who afterwards becomes bankrupt K 2 
Criminal Converſation. s a; 
Action for criminal converſation, and large 
damages given; yet new trial refuſed 9. 230 Da 
Tyial at ys upon e Deere ahn 4 
dant - - - he Bn --£ 
Criminal Proſecutions, | v 
Of new trials in criminal proſecutions ec Iro, Ec. / 
In the nature of civil proceedings e r Mo 
In actual criminal proſecutions „ e IV -IY 5 Sc. P 
Not granted, where defendant is acquitted - w | te 
If granted, where the verdict is for the 1 Net en 10 
In perjury, (tho defendant be acquitted,) new | = 
trial may be granted, if there hats been - „ Wh 
a trick, Sc. - - 6 TE. = if 
On conviction, defendant muſt be in cout, „ be 
to move for a new trial — TI 7 9 * But 
New trial for defendant, where the verdic der a 
was ry to the meaning of the ) jury c. 162 fic 
7 A new * 


„ Þ 
A new trial may be granted at any time 
before judgment 1 


Cuttom. 
A cuſtom to have ſo much, upon every 


dying ſeiſed; and for — all beaſts 
Cuſtom to incloſe common : as to proof of it 


D. 
Damages, 
Damages inconfiderable = . = 
| = exceſſive - - _- 
— 8 
Wi here, upon trying a traverſe in a return 
to a mandamus, no damages are given, 
this cannot be DA by a orig of 


inquiry EYE. 
As to exceſſive damages, vide — - 


Damages given for a longer time than the 
plaintiff Joſt the 4/2 of his lands: new 
trial granted - - - 

Exceſſive damages being given, a new trial 
was granted: ſame damages given on 
ſecond trial: a third trial refuſed — 

Motion for new trial: defendant alledged, 

- = Plaintiff had recovered much larger in- 

zerefi, than he ought, or than allowed by 
| law; (in value of pagodas) but new trial 

1 refu uſed. it being Judia intereſt, Sc. 

2 Where plaintiff is intifled to a ſpecific ſuu, 

= * the j jury do not give it, a nc trial will 

A ranted = | — — 

But it damages are uncertain, as in tort, Gc. 
a new trial will. not be granted for iu. 
ficient damages 4 8 


You, II. D 


Co 


2 


b. 


3 
32.35 of 6s 


232, c. 
198, Sc. 
225z 6 


226 


22S 


* 


Day. 
| Page 
Day and place made part of the iſſue $6 Jo+-, 
Where day is given, prece partium, beſorre 
declaration, Sc. 63 — c. 417 
Default. > 
If a party make default as. to. evidence, 
_ abſence of counſel, &c. it is 0? a ground 
for a new trial W „E wo Sc. 
Contra, if he is furpri Sed a as to evidence c. 86, Se. 
So where the conſcience of a court of > 
is not ſatisfied, Sc. c. 89, Sr. 
Of defaults in real and perſonal actions cn 2093 At. 
Of default peremptory . 411 
Diverſity as to defaults of San e ee 
— — — — — plaintiffs C2 5 JIN On $130 7 
i Two defaults in action real, but one n 
_ action perſonal — = - - a 
Wo Default in annuity ft = * 4x7 
—— appeal 3 — 1d. 
9 ad molendinum id. 
S ' Defendant. IF 
A defendant permitted to enter up judgment 
agaitift himſelf, where ſmall damages were 
recovered, and eee wſhey: to proceed 5 88055 
de novo pu rh ey; e es . 
Deuter waived 1 defavle in a perſonal 
— >» 


mY « 0 F 


Depoſition of a witneſs, on 1 00 og WO 
dies before a Tone ria, has be read i mn Rs by 
evidence | „„. 


4 =" 9 Dilcharge. 


2 


Ec. 
rage. 


* e * 8 
— ONE . 8 


IR — PP n 
by * 8 ” r x TEL DOTS, * 
* n 2 *; - fl FO es LE TY wii Sd 8 En; A 
Os 2 2 PS * fo - : 1 wes EVR n 
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CLE SR Att „ IS 


ET 5 0 


Where only inquiry of damages, and SO 


both Ye and demurrer - 


Ejetment, 


of granting new trials in ejectment 
A demiſe of premiſes i in Weſiminſter, late in 


the occupation of A. particularly de- 
ſcribing them, part of which was a yard, 
does not paſs a cellar, ſituate under that 
yard, which was then in the occupation 
of B. another tenant of the leſſor. And 
the leſſor, on ejectment brought to re- 
cover the cellar, is not e/fopped from going 
into evidence, to ſhew that the cellar was 
not intended to be demiſed. Motion for 
a non ſuit to be entered, upon the ground 


that the judge had permitted evidence that 


was ot admiſſible. Rule refuſed | 
b 2 


3. 57 
3. 198, &c, 


c. 463, Sc. 


& © 259, Se. 


: Diſcharge, 
Diſcharge of defendant's undertaking forged | 
Diſcretion. 
Diſcretion of the court is Judicial, not arbi- 
trar _ = 4 X 2 
Disfranchiſement, | 
Disfranchiſement of corporators, and reſtora- 
tion, Se. — - * 
8 DWittringas. 
Diſtringas de novo. Vidde . 
Diverſity, 


c. 417, 18 


c. | 75 He. 


5. 340, e. 
9. 4 paper 


XX . 1 N D ; E. X. 3 
: | | 3 Page I 
A paper containing words of preſent. contract, ll 
with an agreement that the leſſee ſhould 
take poſſeſſion immediately, and that a 
leaſe ſhould be executed in fulure, operates 
only as an agreement for a leaſe, and not 
as @ leaſe ilſelſ, and therefore it need not 7 
be ſtamped, if executed before 25 Geo. III. gh 
c. 58, —The truſtee of a term to ſatisfy Is 
creditors, not having notice of an agree- 
ment for a leaſe, before the grant of the 
term, may maintain an ejectment againſt 
the tenant in poſſeſſion, under the agree- 
ment. —A leaſe in writing, tho" not under 
ſeal, cannot be given in evidence, unleis A 
it be ſtamped. Whether the judge was 
right or wrong in his opinion, the defer Pf 907.3017 
dant not being able at law to make a 
defence, the court refuſed a new trial 6. 345; Cc. 
Evidence on both ſides in de agent tec rr 
13 trial granted. Vide — c. 80, 94 
The leſſor of the plaintiff ſhall not be per- 9 JON - 
mitted to deteat a ſolemn deed, under his 
1 own hand, covenanting that the defendant 
| mall enjoy the premiſes, ang: for tar mere: TASTY. 
j aſſurance - POL 200 
þ 


4% 


Tf 


As to ſecreting an cjeEmert. A tenant, to : 
a mortgagor, not giving notice of an eject- Nr 
ment by the mortgagee, to enforce an on 

1 attorument, is not liable to the 8 

1 of 11 Geo. I c. 19. e. 247, Ge. 


Eleulon. 


Election of officers in corporations - 3. 25 
of corporation 9 0 Under 1 ndl 1 
Geo. 1 - C: £24; Ce. 
of aldermen in the city of Chefer „ 389 


ERVZ BE Thi 
Equity, 25 


—T : 


Ye. 


* 


Sc. 


Sc. 


ity, 


3 Fx Dx x xxl 
1 eu. ; 
1 | Page 
If the conſcience, of a court of equity is not . 
A ſatisfied, a new trial will be granted . 389 c. 
= Equity of a Cauſe, 
3 «4 new trial ſhall voz be e agant the | : 
1 equity of a cauſe — 5. 110, Sc. 
1 Erroz. 
Error in fad? _ - - Be hk 
from Ireland, how to compel an 
; aſſignment |», F 
= Upon pleading the . of Amitatimt in 05 
| error, the judgment is to bar the Fan | 
0 of his writ — — — . 284 
Ass to a venire facias de novo in error c. 284, 286 


Error contrary to the record is not aſſignable c. 300 
In nullo eſt erratum is a demurrer, but does | 
not confeſs error in fact, not well aſ- 


* figned = = — RY a 301 
How the juſtices in error, at St. Martius, . 
grant execution | . 


Error from judgment of B. R. in Ireland 
in quo warranto, againſt corporatans of 


Galway = — — e, AST, Se. 
Eſcape, 3 
Eſcape ſuppoſed i in another county than where 25 
the venue laid, yet good after verdict c. 7 
| | ___ Eſloins, : | 
Of eſſoins in aFtons in general r e 
Eſtate. 


| The e way of pleading a particular eſtate. . 409. TO 
AE Eſtoppel, 


| Eltpye. 


The conſtruction of all dzeds muſt be Ow AY 
with a reference to their ſubje& matter: 


a leſſor, upon an ejectment brought againſt 
him, to recover a cellar, alledged to have 
been by him demiſed, though not ſpeci- 


cified, is not eſtopped by his deed, from 


going into evidence, to ſhew that the cellar 
was not intended to be demiſed — 


Evidente. 


Evidence given to the Jury after the court's 
direction 


— evidence being received oy the 


Virdie againſt evidence' 7 


Of the admiſſibility of evidence, viz, oft the oy 
declaration of a perſon deceaſed, a ſub- 


ſcribing witneſs to an inſtrument, that 


he had forged that inſtrument 
Evidence on Soth ſides - 92 
Refuſing of evidence 5 > 


Allowing of improper evidence | 
Over-ruling of proper evidence — 


Exetutoz. | 


Where an executor ſhall cover aſſets, by 
pleading the penalty of a bend to be due, 
and where he ſhall only cover. aſſets to 


the amount of the um in the condition, 4% 
and the method of pleading ſuch bonds 


An executor may have get upon the ſtatute 
2 Ed. VI. of Hibes, but it does not lie 
ae an executor - a 


þ. 340, Se, 


5. 12, 13,25 


P - al $ 
age ; : 
4 hve VOY 
* 
17 2 


5. 49 1 
5. $1, 100 1 
5. 293, Sc. "1 
5. 52,56, 97 8 
6. do, 94 | 

#, 27%, Oc, 
EEE. | 
O 

6. 342, &. 
— 


Extent, 


125 


100 


I 


1119) 


FF. * 


Extent. 


Extent of land, upon a ſtatute acknow- 
ledged after a jojuture, and before iſſue, but 
extent levied after iſſue, pending infancy. 
The extent void as to the feme,—Lands 


can't be extended in the hands of an in- 


fant - 7 be 
A reverſion is nat extendable * FR 
Extoxtio n. 
Information for extortion — - 
5. 
Fattoꝛs. 


8 Their lien e on goods in their hands, or money 
ariſing from the ſale of goods, the prin- 


cipal becoming bankrupt - - 
Faculty, 
4 faculty for a pew in a church, to a man 
and his heirs, is bad a A 
Fs Fictions, 


Fictions of law ſhall never be contradicted, 
ſo as to defeat the end for which they 


were invented; but for every other pur- 


poſe they may be contradicted - 
| Fine. | 


One fine cannot be aſſeſſed on the admiſſion 


to Several e tenements 


They muſt be 7 as facts r 


54 


8. 
and 283, Sc. 


c. 


C. 


6 


275, See. 


255; Se. 


40 
286 


35 


Fozkeiture. 


Foxfeiture, 


By an FORE] agreement che obligee of a2 
bond to ſecure an annuity, may waive 


the forfeiture for non-payment on the 


day, ſo as to be intitled to recover againſt 
the obligor, although he has been dif- 
charged under an inſolvent debtor's att, 
between the time of the forfeiture, and 


the action brought - 
Forgery. 
Diſcharge of a defendant's undertaking forged | 
Information for forgery - 


A forged inſtrument ſet up as a will, Kc. 
to defeat a prior will 
Fraud and Covin, 7722 


Fraud is ſometimes mere matter of fact; 


and ſometimes the concluſion of law, from 
facts 8 of . 


Frivolous Action, Yi: 


G. 


SGopernment. 


An Hcer, appbinted by government, treat- 
ing as an agent for the public, is not liable 


to be ſued upon contracts made in that Ls 


capacity £ " ” ” 


Grantee, 


A grantee of eftovers cannot take woe « cut | 
down by the grantor 


— 
"nt 


Hard Action. Vide © 
Hearlay Evidence. Vida. 


ER Trralon. 


This is ſometimes mere matter of fact; 


and ſometimes the e law from 
A N 
Levying war is mere matter of fac % 


concluſion from facts 


Highway. 


5 In treſpaſs upon not guilty, the defendant 
can't give in evidence, that the locus in 
quo was the king” s Inghway © = 


=} 


.F Hhue and Cry. 
| A plaintiff cannot recover for notes he does 
5 _ 2 ſufficiently deſcribe; contra for what 


15 ſufficiently deſcribed - 
7 5 


IJeokalls. 
Of jeofails i ip general! | 


Immediately. 


No! The Ggnification of the word, in criminal 


the proceedin 8 = £ 


| Imparlante. 
Imparlance and default in perſonal actions 


Compaſſing the death of the king, is a pt 


C 


8. 284 
2 


2. 273 


179, Se. 


C 


404, Sc. 


0. 339» 
340, Ce. 


e., + 0 


Impriſon- 


107M 
it 


XXV1 „ M.,. as » 


Impriſonment for 2 few hours: large = 


mages: new trial refuſed = 
Similar caſe : (the printers, &c. of the 
NMerib- Briton) 4 
Similar, in . Beardmorè's caſe 
Indozlement. 


Indorſement of a note to K. O. generally, 
without the words © or order, yet in- 


dorſible by him, _ every On 


indorſee » 


3 nant. 


If a leaſe be made by an infant, without 
rent reſerved, be void, or voidable 
Lands cannot be extended, whilſt in the 

hands of an infant 
If plaintiff reply to plea of infancy, that de- 


fendant, after he attained twenty-one, con- 
firmed the promiſe, and defendant rejom 


that he did not, plaintiff need only prove 
a promiſe, and defendant muſt ſhew he 
was under age at the time - — 


; Jnferio2 Courts, 


As to new trials, Ec. in inferior courts, vide 

Vide the opinion of B. R. upon the ſubject 

Inferior courts may ſet aſide a regular in- 
terlocutory judgment 2 


Infozmation. 
If a new trial can be granted on an in- 


formation, for a /ei/ufe, where the verdict 
c. 


1s for the defendant 8 — 


. 


C. 


120 
One 


„r. 


If 


Sc 


2 


Sc. 


Sc. 
Sec. 


One 


„ , #07. 


- 


One information only, may, by leave of the 


court, be exhibited under the Li ſtatute, 


ig. Geo. II. c. 2. S. 4. againſt different 


perſons, and againſt the /amg perſons, for | 


vſurping different franchiſes : and there is 


not any neceſlity to ſtate ſuch leave upon 


| the record 8 i * 


Injunttion. 


If a will be diſputed, after t” trials, both 
determined in favour of it, equizy will 


grant a perpetual injunctinn 
So after ſeveral trials in gjefrment, upon a 
bill of peace being filed * 


Jnqueſt, 


When inqueſt may be taken by default x 


before count, or after, Cc. 1 


Inquiry. 
A new 7 inquiry granted, the ſheriff having 


admitted improper evidence, whereby the 


damages were leſſened — = 


Inkolvent Debtoz, 


By an expreſs agreement the obligee of a bond 
to ſecure an annuity, may wazve the for- 


feiture for non- payment on the day, fo as 


to be intitled to recover againſt the 
obligor, altho' he has been diſcharged 
under an inſolvent debtor's act, between 
the time of the forefeiture and the action 
1 — - - — 


Inlurante. A 


What is inſurable, and what not, vide 


Vide alſo Bir of LaDinG,—PoLicy or 
InsvRANCE, | 


Co 457» Sc. 


C. 77 


c. 78 


6. 414 


5. 266 


c. 445, Ge. 


c. 225, Se. 


Inter⸗ 


8 — pn. 8 cad - : e - - . -— " 
— — = — — — — - T — — — — — — — econ ene — 2 —̃ 
— — — ICS —— U — 2 * — —  — —— — — — 
— em cn—_—_r——ges — — — — — — — : — - — — - Ee Dm — — — 
r — — — ——— — — — — — — — —— < = — — — — 


— 


— 


14 
. 
i wy 
| 
4 


2 — ——— — 


„„ 


8 . 


quterlbcimy Juvgment,” 


An inferior court may ſet aſide a gut. 1 


— Jae 5 =. 


Joinder of Action. 


Caſe and trover, againſt a carrier, in the ſame 


declaration — — 
Trover and tort = n Z 


Jrregularty, Sc. Vide 
% | OY? Iſlue. 


If it appears that there is not any. iſſue 


joined, the jury muſt be diſmiſſed 


Where the /militer is omitted 7 
Improper or immaterial, me a e 1 


ſhall be granted, or not - 
Vide 
Day and place made part of the iſſue 
The iſſue being immaterial, judgment on 


the defendant's confeſſi 3 and the Verdict I 


— - 
Of an impertinent iſſue. - 


Tues, 


Of a new trial, where there are io iſſues, 
one found right, the other rng 
And vide Parker S al. v. Godin — 


Judge. 


New trials moved for, on the grounds that 
the judge refuſed proper evide ENCE, or Miſ= 


direlted, or, did not properly direct the jury 


Motion for a non: ſuit, on the ground that 
the judge had permitted evidence to be 


given, that was ze admiſſible, . e. in 


404, 407 


permitting 


N SEE 
Page 
permitting a leflor to c evidence of 
what was intended to werden rule 1 
refuſed * 5. 340, Ce. 
Where a verdict paſſes apainſt a ; defendant, 02 eee 
upon a point of lat, and where he is not” 
able at law to make a defence, whether the 
judge was right, - or wrong, in his qi 


c. 


4 
; \ 
2 . 
” 
4 1 


che court will a not NR a new trial 5. 345, Sc. 
Judgment. s 
Defendant entering up Judgments” againſt 
himſelf - — dc. 176 
Judgment upon default, after danger Joined c. 419 
A man out of court, may have judgment 
againſt him, tho? not for e 070 
Miſbehaviour of jurors - 6. 20, 49, 
199 
One of them delivering an  eferow | to 8 | 
Oy Sc. Ge. T 
5 „ 

Toffi Ing xp croſs and pie — = b. 25, 48 

Drawing lots _ - -.. þ 46. 

Huſtling half-pence - - - 3. 4 

Abſence of ſome of the | jurors - A a6 

54 Jury. 

Jury eating and drinking, after withdrawn 5. 19, 20 
the conſtitutional judges of facts 3. 65, Se. 
finding contrary to direction 5. 

„ $28; 
Of jury proceſs, challenges venire facias de 1 
novo, Sc. c. 2459, Se. 
CG Several freebolders named i in the venire facias „ 
not ſummoned © ͤ; offs OS 
Jury 


XXX >. Tor #4 Bu Bu Kt! 
Page 
Jury appearing to try an information, ſhall | 
not be diſmiſſed upon a cefſat procęſſus, 
but the attorney- general muſt enter a 
nolle proſequt i. e e 
A jury refufing to give the 8 of their 
verdict, where they 5 exceſſive da- 
mages, a new trial was granted b., 22 6 
One of the jurors did not attend, bas 5 +44; e 
ſon (who was not qualified, ) anſwered, w_ 


was {worn : verdict ſet alide © — b. 266 

Juryman, . 
A wrong one ſworn 8 ee ee .. 
1. 266 


* Hal 


The Chriſtian name of a juryman miſtaken c. 65 
Vide Rex v. Roberts, Stra. 1214. the Chriſtian 

name of a juror amended, againſt the will 
of me defendant... 


\ Juſtice of Peace, 


Information againſt a juſtice for neg/e#ts, and 
5 8 — c. 383 


i 55 


Labozing a Juroz. ide 3. 15 


If the leaſe of an infant, without rent re- 
ſerved, be void, or voidabe c. 326 


The difference between a leaſe, and an 
agreement for a leaſe: and as to to h 5 
the ſame. Vide — os 3. 348, 69, 

Of a leaſe by a corporation =» . 32 Ke. 


1 ö 
int 


Lending 


> WW D E RT 
Lending Money. 


Ot lending money to traders, Known to be 
1 in dubious circumftances — 


Y | Locality of Trial. Vide 1 


OED 


. able here - 

Treſpafs lies here by a native Alain, 
againſt a governor of Minorca, for an 
aſſault and falſe pr if - omg in Minorca 

This is the caſe of Maſeyn and Fabripas, 
and contains almoſt the whole learning 
upon the ſubject. 


London. 


bea trial at bar — — 
Sed vide contra - =_ - 
Malice Prepenſe, Vid. 
Malicious Proſecution. 


3 | Action lies for a malicious proſecution in an 

| inferior court, not having juriſdiction 
fuſed to be ſet aſide 8 

The judge certified the daniages . 


ceſſive, yet a new trial was refuſed + 
The action hes upon a hd indictment 


nuiſances: large damages : new trial refuſed 


fc. For perjury, and for ſcandalous words : large 
Fe. damages : new trial refafſed = O 


New trial refuſed, for inſufficient damages 


Where 5 venue is in London, there cannot 
©. 
7 


Verdict for defendant, againſt ä re- 


Action for malicious proſecution for two 


"a 


| Seifing an houſe in the kal: Indies not aol = 


C. 


0 


Mandamus. 


8. 


372, 384 


86 


— 100 


233 


b 
b 
b. 
b. 
b 
b. 258 | 
b 


393, Ec. 


2235, & 
229 


265 


XXXII 8 1 


Mandamus. 


In nature of a procedendo ad judicium 
To fwear in a-common-council-man of 
Janes - - w/e 
Marriage. 
In an action for criminal converſation, an actual 
marriage may be proved by a copy of the 
regiſter; and the miniſter, clerk, and ſub- 
ſcribing witneſſes, are not the only com- 


petent witneſſes, to prove the identity of 
the perſons married — 
Mis behaviour. 

Of a party towards the jury 
Plaintiff delivering an eſcrow to one of the 
jurors 8 2% 
Groſs miſbehaviour of the jury,  - : 
Of a ſolicitor, in. delivering evidence to the 
mn_ - 5 75 - 

Vide MisCARRIAGE, Cc. 


Miſcarriage of Juroꝛs. Vide 


Miſconduct of Witneſſes. Vide 
Mildirection of the Judge, Vile 


| Where a new trial is moved for, on the 
| | ground of a miſ- direction in point of 

|; law, if the court fee that juſtice hath been Per 
done between the parties, they will not ſet 
aſide the verdict, nor enter into a diſ- 
cuſſion of the queſtion of la 


Page 


Se. 


Se. 


„„ x 


1 Micpleading. 
II B. R. reverſe a judgment for miſ- pleading, 
they cannot award a repleader : ſed qu © 


Vide 
Miltakes. 
What miſtakes are cauſes for e a new 
trial; what not - — 
Mil⸗trial. Vide 
A cauſe tried before perſons intereſted — 
As to awarding the venire facias = 
Covenant in H. breach aſſigned in another 
cCounty, and trial in H. _— — 


Where aided after verdict - 9 


Eſcape ſuppoſed in another 8 yet 880 
ter verdict — 


Modus, 
A modus muſt be proved as laid, by the 
N in prohibition, or verdict mult be 
or defendant.—But if any modus be found, 
tho' different from that laid, it is a ground 
for the court to refuſe a conſultation 
Upon an iſſue to try a modus for 3 5. 4 d. for 
Fre cloſes, it appeared in evidence, that 
it extended to /wo cloſes more : the judge 
directed the jury to find againſt the modes : 
new trial granted 0 - 


| Murder. 
Per dureſs of a gaoler e 6 


vor. II. 


xxxiii 


0. 2845 406 


b. 182 


— —— — — — —— — 
= 


— —— 


— — 


— 


— 


— . ——— — 


. - — = * — 
— - 


New Trials, Ville 
Cauſes of granting 23533 Wu 
Hiſtory of - - 5 6 


Of granting a new trial, after #30 concurrent 
verdlicts — 1 : 

Sed, vide — 5 

New trial not granted for want of evidence, 
which might bar have been pro: 
duced — 

Of granting N. T. by a court of equity 
Not granted 1 in penal actions, where the ver- 
dict is for the defendant 8 5 

Of new trials in criminal proſecutions . 
In the nature of civil proceedings 
In actual criminal proſecutions 8 2 

Of new trials in inferior courts— 


Granted after a ſpecial verdict, 2 5 by 


counſel on both ſides - 


Nolle proſequi. 


The jury appearing to try an information, 


ſhall not be diſmiſſed upon a cefat pro- 


ceſſus, but the attorney-general mult enter 
a nolle proſequi - : 5 
 Non-direcion of the Judge, Jide 
Non-proſs. Jide : 


Tho' the defendant's attorney may have 
ſearched, on the expiration of the rule 


C. 


FD. 


C. 


to bring in the roll, yet, if any time 


elapſe, before ſigning "0 he ought 


to ſearch again 


Ce 


II72 


272, Se. 
181, Se. 


206 


Non- 


06 


1 8 -D E d 
Non-ſuits, Non-profles, Ec. 


oY ſetting them aſide 2 5 


Non-ſuit, before venire, or d. Atringas put in, 
2 aſide 


The court will not ſet aſide a non- ſuit volun- 


tarlly ſuffered, and give plaintiff leave to 
reply de novo, ſuch a replication as will 
make a new queſiicn — 

Defendant muſt ſearch in the office if the 
plaintiff hath brought in the iſſue roll, 
before he ſigns judgment of NON pros, tho 
he may have ſearched on expiration of 
the rule to bring — - 


Notice, 


Notice of an indorſed note, not being paid 
by the drawer, muſt be given to the 
mnaoſer, by the — and that 1 in rcaſon- 
able time 


If the indorſee of an inland bill, not das. 


| Preſent it for acceptance, which is refuſed, 

and he delays giving notice to the indorſer, 
the indorſer will be diſcharged, and a ſub- 
{ſequent propoſal by him, to pay the bill 
by inſtallments, made without knowledge 
of the indorſee's laches, is not a waiver of 
the want of notice — 


Nudum Pactum, Lide 


Nuiſance, Vide — 


Xxx y 
Page 
c. 181, Se. 
id. | 
c. 183 
c. 206 
2. 162 
5. 193 
5. 68, &c, 
78, Sc. 
5. 54 
Ontlawry, 


| KXRVI LE we - 


— 


Outlawry. 


Outlawry, and proceſs of execution thereon, 
Pleaded to an action of treſpaſs: replica- 
tion, the lands where, Sc. traverſed, and 
verdict for the plaintiff, Qu. if he ſhall 
have judgment on the verdict ; or on the 
declaration and plea ; or a repleader c. 402 


45 
| O 
i * 


Page 


p. 
Palatine, 


In an information, where the matter ariſes . 


in a county palatine, in what county it 5 
ſhall be tried —— C 


Patent. 


A patent is void if the ſpecification is am- 
biguous, or gives directions which tend to 
miſlead the — — 56. 1084 


Payment. 

A note taken, when it ſhall be payment 5. 16 
Payment of money into court, its operation, | 
and effect — * 101 
of money into court, when re- 

gular, Cc. - - - c. 68 
As to the validity of a payment, made after 

an af of bankruptcy committed, within 

29 Geo. II. c. 32. - - 3. Why He. 


Penal Actions. Vide 5 


Where a verdict is for a defendant, in a penal 
action, no hero trial - - g. 2108; £95 


Perſonal 
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Perſonal Actions, 


Or defaults and ęſoins, in them © = 


Pew, 
Poſſeſſion, for above ſixty years, of a pew in 


a church, is not a ſufficient title to main- 
tain caſe for a diſturbance, Plaintiff muſt 
prove a preſcriptive right, or a faculty, and 
ſhould claim it as «ods to a m 
ſuage, Sc. - 

A legal title to a pew, may be preſumed, after 
thirty-ſix years poſſeſſion. But, in this 
caſe the declaration alledged it, as appur- 
tenant to a meſſuage - - 


Place, 
bo and place, made part of the; 1ſſue 


Plea, 

If in quo warrants, the defendant's plea be 
bad, ſo that altho' a verdict was to be found 
for him, he could not have judgment, 
the court will not grant a zew trial 

Plea beginning in 4ar, though it concludes 
in abatement, judgment peremptory 

Of a plea in bar, concluded in abatement ; 
and of matter in abatement, and con- 
cluding in bar 8 — 

Plea of an indenture by leſtatum exiſtit, not 
good — » — : 

Plea of outlawry, and proceſs of execution 
thereon - - — 


Where the plea of one of the defendants, en- 


tirely deſtroys the plaintiffs action - 


03 


Page 
c. 410, Oe. 


c. 234, Ce. 


c. 239, Ge. 


6. 400 
4. 12 


6. 303 


c. 422, Se. 
c. 402 

id. 

c. 421 


Pleading. 
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Pleading. 


Pleading of Fonds by an executor - 

Where defendant confeſſes a treſpaſs, but 

offers good matter ot bar,.if well pleaded ; 
and where the matter confeſſed would ct 
bar the plaintiff. - — | 


Policy of Jnſurance, 
The name of the party intereſted muſt be 
inſerted in a policy = — 
As to an illegal policy, vide — 
As to a wagering policy, vide N 
As to a voyage, whether abandoned, or not 
Averment of 40% by capture, wrong, becauſe 
the ſhip, notwithſtanding capture, might 
have arrived at M. and the aſſurance was 
on the event of her arrival there — 
Whatever is written in the margin of a 
policy, is a warranty, and muſt be literally 
complied with . — — 
Vide tit. UND ERWRIT ER. | 


0 Poltea, 
As to amending it — 
Amended by the judge's notes = 


Practice. de jo 


Where a defendant carries down the reccrd 
by proviſo, it is ſufficient if he obtain the 
uſual rule, for trial by proviſe, any time 
before trial, even after he has given notice 
of trial = 5 * 3 


Preſumption. 


As to the preſumption that a bond is paid, | 


upon the expiration of twenty years 


id. 


. 363 


6. 0 % . 
c. 104, 5, Ce. 
453 


. BH 


5 C. 254, Se. 


b. 330 
Privy 


Ec, 


Sc. 


1 Do 1 xxxix 


Privy Uerdits, Yide - C. 257, &c. 
A privy verdict for the ae, We a lic 


verdict, cout Ta — „ 


Protels. 
Of jury * Sc. vide „ 
Prook. 


As to the general peſilion, to the extent in 
which it hath been laid down, that a 
plaintiff is bound to prove every ing | 
which he alledges — - b. 339, Cc. 


Proximo Conſanguinitatis. 


Proximo conſanguinitatis de ſanguine of a de- 
viſor.—Conſtruction of the words c. 266, Ce. 


Quo Warrants, ide c. 1 . 


e 129, 189 
If it is a ſuit of the cron 6 $ 2, We 
As to cots in quo warrants - - Sew 
As to the ſtatute of jeofails '- .: = _ id, 


The general learning as to age; acceptance 

of charters; corporation by preſcription; and 

by charter; ſuſpenſion of franchiſes; Sc. Sc. c. 129, Sc. 
As to a new trial, in quo warranto, where | 


the verdict was for defendant - * c 
As to fearing under a mandamus, Furt | 
to 11 Geo. J. c. 4. - C. 425 


As to repleader, after verdict for the FIR id. 
Error from judgment of B. R. in Ireland, 
in quo warranto, againſt corporators of 


Galway TS - „„ ACT; Wc 
| C4 Kccital, 


1 
tf 
"ny 


_ 


— — I_— — 
——  - 1 % 
0 + —— «1g th wt 
— — — — 
= — 
- 


+ — — e 
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R. 
Retital, 

Diverſity between the common law, and fatute 
law, as to a recital - - — 

Recovery, 
Recovery ſuffered to certain uſes, remainder 

to ſeniori puero — — - 
| Remainder, 


Remainder to ſeniori puero - - 

Covenant to levy a fine with his wiſe, to 
uſes; remainder to the eldeſt child of his 
own body in tail ; remainder in fee to K. 
— Fine levied.—-Feme dies; covenantor 
takes another wife; hath iſſue, fr a 
daughter, afterwards a ſen; who, within 
age, leaſes to the plaintiff, without reſerving 
rent; defendant, as ſervant to the daughter, 
entered upon the leſſee mer. 

Remainder in abeyance - 8 

If a remainder, which followed an eſtate in 
abeyance, was, by a ine, put to a right, Cc. 


Kepleader. Vidlle 
Of repleaders in general 
When a repleader ſhall be upon an h¹ma- 


terial Yue — 5 
Where the amendment yy begin, as to re- 


pleader - — - h 
No ceſts on award of repleader 0 
Lide farther, as to cos 5 5 
Gereral rule of repleader G 
Repleader by common law, when grantable 
Aid by the ſtature law = = . 
Where two defendants ſever in pleas, &c, 

no repleader - - 8 


1 


If a repleader can be upon a demurrer ? 


As to repleader 1 in quo warrants, Mer verdict 
for the king: one of the iſſues 1 
being impertinent, and void 

Abſtra of various cafes, upon the ſubſet of 


9 re pleaders - - 
Replevin, 


Avowry for rent in arrear ; and iſſue thereon, 


I 
As. 


jected the evidence, and verdict for the 

L avowant. New trial refuſed, rhe evi- 
dence being properly rejected - 

Plea in bar, with an ab/que hoc :. replication, 


and concludes in abatement, Judgment 
8 final in C. B. for plaintiff. Qu. If a re- 
1 Pleader can be upon demurrer ? - 


n * 
= + 1 


& a Avowry damage feaſant : plea, preſcription 
; for common: replication a cuſtom to in- 
cloſe : rejoinder, de injuria, &c. traverſing 


the cuſtom, and iſſue thereon — 


Kevocation. 
As to revocation of wills, vide K 


S. 


e Saint Martin's. 

35 Sc, 

judgment, as the judges in the . 
ought to have given 


A record certified immediately tom Saint 


of Chantery - - 


3 with a notice of /et- 3 The judge re- 


to an iſſue, demurrer to the replication, 


: Vide 


The judges of Saint Martin's give the fame 


Martin's, into B. R. without mittimus out 5 


C. 


“. 


b. 


b. 


C. 


C. 


274 


422, e. 
492, Se. 


300, &. 


302 
Scan: 
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Standalum Magnatum. 


This ſubject fully conſidered, particularly in 


what caſes the action ci lie, and in what 
wot. It is the caſe of Lord Townfheud 
and Dr. Hughes — 

Nerv trial, in ſcan. mag. refuſed for e e 


Lamiages „„ id - 


Stire katias. 


Scire facias to repeal letters patent, gra nted 
to a borough 8 - — 

Againſt tenants in poſſeſſion, quia in reli 
unt, without ſhewing title — 

Againſt a c/erk of the crown for his place 


Seca ad Molendinum. 
Detault in = — - 
| Seiſin. 
Seiſin to uſes, upon a recovery X : 


SenioZ! puero. 


If this be a good name of purchaſe, by way 
of remainder, he not being in rerum 
natura, at the time of the limitation 

If by theſe words ſhall be underſtood a 
dadtbter, who was firſt my or a Jn, 
born aſterwards = 


Set-off. 


In replevin—Avowry for rent in arrear—iſſue 
thercon, with a zotice of jet-offs The 
| jodge rejected the evidence, and verdict 

for cne avowant, New trial refuſed, the 

evidence being properly rejected - 


C. 


C. 


FG 


C. 


b. 


Page 


200, Se. 


302 
373 


417 


324 


274 


Smug: 


Sc. 


mug 


Smuggling. 
Smuggled —_ the confi deration of a note. 


Verdict for plaintiff. New trial, without 


colts. — — - 


Special Uerdics, 7Yide E 


New trials granted after ſpecial verdict, 


ſigned by "counſel on both ſides 
Of the difference between . and . 
verdicts - 
Vide tit. VERDICTS (cini) 


Stake-holder, 


Action for money had and received, lies 
againſt him — hy FA 


Stamps. 


A paper containing words of preſent contract, 


with an agreement that the intended leſſee, 


ſhould take poſſeſſion immediateiy, and 
that a leaſe ſhould be executed in future, 
operates only as an. agreement for a leaſe, 
and not as à leaſe itſelf; and therefore it 
need not be ſtamped, if executed before 
23 Geo. III. c. 58.—A leaſe in writing 
tho' not under ſeal, cannot be given in 
evidence, unleſs it be ſtamped —— 


Surrender. 


A ſurrender of chambers in Næ inn, to the 

treaſurer, c. made with their aſſent, to 
the intent that they might grant the ſame 
to a purchaſer, paſſes the eſtate to ſuch 
purchaſer, before admiſſion Be 5 

As to what is a good inſtrument, to appoint 


the uſes of a — of copybold land, 
vide 8 


6. 318 


Cc. 181 


b. 345» Sc. 


b. 179 


5. 301, 0&5 
Sulpen “ 


xliv „ mw . $5 


Suſpending Judgment, 


| 3 Page 
The cauſes of ſuſpending judgment, vide . 1, &c. 


2. 


Tenant in Common. 


A member of an amicable ſociety, intruſted 
with a box, containing the fund, and 
bound by bond to keep it ſafely, cannot 
maintain rover againſt another member, 
and a third perſon who takes it from him c. 251, Sc. 


Term. 


As to its being extinct.—A deviſor hath 
three ſons, F. J. and G. He deviſes to 
J. for twenty-one years, for certain 
purpoſes, and makes F. executor. If F. 
dies within the term; G. (the plaintiff) 
to have the like term, and G. to be exe- 
cutor. Devile of the land over to F. in 
tail; remainder 1n tail to F. remainder to 
G.—7. entered: F. died without iſſue: 
J. had iſſue P. (the defendant) and died 
within the term, upon which G. entered, 
and P. ouſted him.—2z. If by the de- 
ſcent of the inheritance to J. being in 
poſſeſſion of the term, the term was 


extinct . — - c. 328, Sc. 
Terminus. | 
Wi Terminus a quo, miſtaken in a plea, preſcribing 
Will for away. Verdict for defendant refuſed | 
al to be {et aſide — 92 — 5. 111 
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Time, 


Reaſonable time wherein notice ought to be 
given by iudorſees of a note, to the 
indorſer, of non-payment by the drawer, 


is partly a queſtion of lat, and partly a 


queſtion of fa = - D 


No new trial, after four years acquieſcence 


The court, under particular circumſtances, 
will permit a new trial to be moved for, 
after the four days are expired - 


Treſpaſs, 


Treſpaſs lies for taking boys, where a preſ5- 
gang is ſent for them, tho' they are de- 
livered voluntarily, and no force uſed 


| Trial. 

Of putting off a trial = - 

If a fair trial cannot be had in the county 
where the matter ariſes, ' the trial ſhall be 
in the next Engliſh county, where the king's 
writ of venire runs - Pr 


Trial at Bar. Yide -- 


Motion for a zew trial, after a trial at bar 


A new trial may be had in ejeftment, after a 


tin % e nll fa 8 
Vide tit. BaR (TRIALS AT.) 
Trover, 


This action will not lie, for an horſe, where 
money, and an horſe, are given in ex- 
change for another horſe, warranted ſound, 
but not ſound = - — 

Trover lies for ruſhes cut down upon a 
common, plaintiff claiming a right 


C. 


C. 


C. 


C. 


152, 0c. 
120 WH 


194 


131 
375 
389 


369, Sec. 
7 


79 


150, Sc. 
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Tythes, 


An executor may have debt upon the Stat. 
2 E. VI. but it does not he againſt an 
executor - - — 


V. 


Variante. 


Variance, in the name of an ob/igor, between 
declaration, and obligation 2 . 

Between niſi prius record, and / - 

Between the roll, and 77 7 prius record 

Between iſſue delivered, and record of niſi 
Prius : verdict refuſed to be ſer alide, 
after defence 1 8 

How the defendant in 0 may take ad- 


vantage of a variance in the place of taking 


D o - - 
Action for bribery at an election: inſertion 


of the word “ if” in the precept, ſet 

forth in the declaration, is not a fatal va- 

riance, but will be rejected as ſurpiuſage 
The contract alledged in plaintiff's decla- 


ration was, that the defendant ſhould de- 


liver to the plaintiff all his tallow at 45. 
per ſtone: the contract proved, that he 
ſhould deliver it at 45. per ſtone, and fo 
much more, as the plaintiff paid to any other 
perſon. This variance is fatal! 
Action againſt an 97torney for negligence, in 
not proſecuting a debtor to judgment. 


C. 


C. 


C. 


C. 


The return of the writ, on which the debtor 


was arreſted, being laid to be in the 25th 
year, Sc. and the writ appearing to be 
returnable in the 24th, held a fatal vari- 
ance, tho' the day of the return, was 
alledged in the declaration under a videlicet 


c. 


| 4 
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64, 67 7 
270, Se. — — 
237, Sc. W 
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217, Cc. | =o 
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Page 
Action by conſignor of goods, againſt a car- - 1 
rier, for non- delivery: plaintiff averred 
3 that defendant undertook to deliver, in 
| conſideration of hire to be paid by plaintif/- 
3 proof that the hire was to be paid by the 
2 confignee. This held not to be a variance, 
1 the conſignor being, by law, liable e. „ 
1 Between copybeld fine aſje{2d, and the fine 
A found by the jury — - c. -294z 46 
7 Of a ſmall one, in a cerporate title - © 5. 329; 
:  Uenire, 
7 3 Venire awarding 5 5 - 5. 30, 40 
pe. Y = ——— 2nſ-awarded — — — 4 1 
4 miſ-awarded, the ſubject of two iſſues | 
3 in treſpaſs, being in different places c 264. CI 
5c. Where it ought to have been of 7ws different ;- + 
I places - Ed; 8 9 HOYh 
'P Two diftin matters in it — — 4 
. Returnable at a day after the affijes — * TY 
3 Uenire tacias de novo. Jide - c. 259, Sc. 
Sc. pon an iſaperſect verdict, in an information 
3 for a /ibel - - - c. $0; 2 
L Shall not be awarded in murder, for the un- _ 
: certainty of the name... =: 55 c. 272, S. 
L Retuſed, where upon xd gitilty in treſpaſs, | 
and two juſtifications, the verdict was for 
: the defendant, upon the two fi iſſues, and 
c. : 10 proof, or any verdicl as to the third iſſue c. 28 5 
On error — 1 c. 284, 285 
Awarded by the houſe of lords, upon im- 
perfect finding of a ſpecial verdic c. 295 
Iſſue tried after the day of niſi prius CORES 
When attaint lies, and uo damages aſſeſſed id. 
In debt for a penalty upon articles; verdict | 
for the whole penalty, inſtead of affefing 
Se. damages, according to 8 and 9. III. c. 10. id. | 
tion 3 . 
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To aſſeſs damages upon one count, on which 
plaintiff intitled to recover No cauſe of 
action upon the other — 

A general verdif being found for plain 
in action for words, and ſome of the counts 
being bad, venire de novo, to ſeparate the 
damages - - 

To remove a doubt in this caſe, vide 


Uerdic, 
Of a verdict obtained by fraud, ſtralagem, 
or unequitable means - 


Of verdicts contrary to evidence, of hard 
actions, and where there 1s evidence on 
both fides — 

of a verdict againſt the recap, or ah 
law, but new trial not granted againſt the 
equity of the cauſe -— - — 

Contrary to the direction of the court 


Againſt evidence, but damages 3 
Vide 
Againſt /aw — — 
Imperfecl — 6 
Good in part, bad in part, and of one de- 
fendant being acquitted, and another found 
guilty . - th 


Imperfert = 

Wrong delivered by the N amended 

May be amended by the judge's notes 

General for plaintiff, in action for words: 
fome of the counts bad: venire de novo 
to ſeparate the damages = 

To remove a doubt in this caſe, vide 


General verdict on a declaration conſiſting | 


of /evergi counts, which are inconfiſtent in 


C. 


C. 
C. 


C. 
C. 


Page 


2937 


282 
2937 


282 
2935 


Sc. 


Ss. 


Sc. 


Sc. 


point 


Wh 


Act 


Ct 


Ay 


. 


pc. 


Oc. 


point 


8 


Where it is good, becauſe it is true, the court 


Where the jury find matter againſt law; the 


7 $- +: 
point of law, and evidence hath only 
been given on the good, or conſiſtent 
counts, the verdict may be amended by 
the jucige's notes — 


Verdis (Privy.) Vide 8 
Uerdic (Spetial.) Jide 


muſt adjudge the /aw upon the truth, 
and are not bound by the N of the 


jury 


juſtices will not take notice of it, but will 

adjudge according to the /aw  - 
Where the jury find more than is in iſſue, | 

and aſſeſs damages, Sc. if it be error 8 


Where the jury find the iſſue, and more, it 


is good for the iſſue, and void for the 


reſidue = c. VE 
In all ſpecial verdicts, the Judges will not 
determine upon any matter of fa, but 
that which the jury have declared to be 
true, by their own finding - £ "ITS 
Uncertainty of finding robbery - c. 
How it ſhall be conſtrued: it may be WR 
in point of computation = = | Ec "749 
U. 
Undertaking. 
W hat ſhall be a foundation for an undertaking 3. 83 
Underwriter. 


Action of aſumꝑſit brought by one, to re-, 
cover back the amount of a Jos he had 


paid in his own Wrong, the inſured not 
Yor. II. 


having 


] I N 2 E X. 


having complied with the terms of a policy, 
of which plaintiff was igt, at the 
time of the payment 


Ute, 


An uſe ſhall not be raiſed by covenant, nor 
by declaration, where it was intended to 
be otherwiſe A — 


UAlury. 


Iudia intereſt upon Pagodas, above 5 J. ter 
cent. not uſury - 


Country bankers taking 5 J. per cent. and an 


additional ſum, which bong fide, is for in- 


cidental expences, and according to 


ulage, Sc. this not uſury > 
Wager. 
Upon the lives of two fathers : 
Of irregularity of payment of money into 
court - - 5 . 
Warrant. 


Treſpaſs for the execution of general warrants 


Warranty, 
If a cellateral warranty bind a remainder, c. 
; _ » Waf,, 


Converting a brew-houfe, into tenements of 
greater value, is watt: = ns 


c. 


C. 


C, 


dag 5 


5 


| Page 
363 
331 
| 261 


262, Sc. 


134 


68 


i, . 


245, Cc. 


22 
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298, e. 


Il ay. 
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a /Þ 
Where 
cour 
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jj 
fi 
#1 
As to claiming a way — . c. 408 
A way for neceſſity — on - id. 
by grant. - 4 l. 
Prgſcriptin - c. 409 


It is not a good juſtification in treſpaſs, that 

the defendant. hath a right of way, over 

part of the plaintiff's land, and that he 

had gone upon the adjoining land, be- 

cauſe the way was impaſſable, from Bang 

overflowed by a. river — c. 45 1% Cc. 
Where a common highway is out of repair, | 


1 


by the overflowing. of a river, Sc. paſ- Kb 

e ſengers have a right to go upon the ad- Xt 

Joining ground - - - 6. 453 Wi 

Welch Drovers. 1 

Three actions by them againſt an Hundred: Bi 

one verdict for, two againſt the hundred : 1 

new trial granted in the firſt c 330 Ba 

| 41 

ill. 109 

As to revocation of wills, vide 1 2. 293, &c. I 

wills of copybold lands, vide 5. 300, Cc. 15 

Qdithdrawing of Pleas, Sc. 1 

Ge As to withdrawing of pleas, replications, 9 

E demurrers, Sc. Viale - c. 312, We. | 

Withdrawing zil debet, and e non | E 

2s — — — C. 312 PW 

| — non eff fafum, and pleading the | $ 

faiute of gaming = id. Sc. | 

the general iſſue, and pleading : 

w a ſpecial Flea - „ 219 g 

3.0 Where detendant pleads a 1 Ys plea, 290 1 

1 court of C. P. will not let him withdraw 
it, and * the general iſſue 85 „ 

Way, | d 2 ' Motion 


B lil 1 „ TL 


Motion for leave to withdraw two demurrers, 
and plead to iſſue, upon payment of colts, 
refuſed ; becauſc ſeveral 7 _ in 7 had 
been tried 

Withdrawing a Laplication,. and replying de 

novo, conſidered as an amendment 


Witneſs, 


Witneſs examined by the Jury, after their 
withdrawing - 

Objection to the competency of i a witneſs diſ- 
covered aſter trial =_ - 

Miſcondutt of a _— 
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Abſolon v. Knight and Barber 
5. 274 

Alder v. Chipp — c. 317 
Alexander v. Owen - C. 213 
and others (Goodtitle 
ex dm.) v. Clayton and others 

| c. 80 
Allan ſon ats. Mattiſon, q.t. c. 108 
Allen and others ats. Leeman 
| 6. 237 

Amery ats. Rex - c. 129, 389 
Anderſon v. George 6. 16 
Andrews ats. Tutton - 6. 266 
Anger v. Wilkins — . 281 
Appleyard ats. Sampſon 6. 111 


Apulby's (corporator of) caſe 

c. 382 

Archer ats. Mayo . 106 

Argent v. Sir Marmaduke Dayrell 
c. 

Arnold ats. Calvert — e. Fu 

Arnold ats. Melliſh - 6. 25 


Aſh v. Lady Aſh — 6. 225 


Aſhley v. Aſhley — 6. 52 
Aſtle ats. Grant c. 286, 294, u. 
Aſtrey's (Sir Samuel) caſe c. 373 


Attorney- general ex rel. Clarke 


et al. v. Montgomery c. 379 
Avery al. Whadcock and others 


ats. Froſt ex dm. Avery c. 385 
Auriol and another v. Thomas 


6. 261 
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Bacon ats. Cooper: — . 1 


Bailey ats. Goodtitle ex dem. Ed- 


wards c. 200 
Baker ex dem. Brown v. Petcher 
| | F. 76 


Baldwyn ats. Brookes ex dem. 
Mence e. 76. 
Ball ats. Caldwell and others 
6. 158 

— ats. Ruſſell — 5. 266 
Ballantine ats. Waters c. 12 
pre hit and Corbet ats. Caſ- 
tell, Vic. — (. 384 
Bamfylde ats. Nicholas, q. t. 
"iy 

Bank of * v. Morrice Ex- 
ecutrix . 4342 
Banniſter ats. Webfter c. 445 


Barker v. Sir Wolſton Dixie 


5. 265 
Barlow ats. Birt — „. 194 
Barnaby ats. Turner - . 373 
Barrett ats. Towers ah 139 


Barry ats. Cowne - 493 


Bartholomew and another 1 


of Davis v. Sherwood E. 336 


Bartlett v. Spooner 5 
Baxter ats. Minns „ 
Bear ats. Rex — c. 161 
Beardmore v. Carrington and 
others — 5. 245 
Beaumont ats. Norman c. 64 
Bell ats. Rex — c. 120 
Bellamont's (Lord) caſe c. 372 


Bennett ats. Holbech - c. 400 


Bennet ats. Rex — 4. 113 


Bennett q. t. v. Smith c. 182 
Benſon v. Sir Thomas Frederick, 

Bart. — 6.231 
ats. Rex — 2 71 
Berkley ats. Wilford — 6. 230 
Berry ats. Cooke — c. 93 
Bewdley (the Bailiffs and Bur- 


geſſes of) ats. the Queen 6. 26 
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Bignall v. Devniſh — 56. 272 
Bilſon ats. Croſſe C. 422 


Birt v. Barlo“ — (. 19 


Blacquiere and others Aſſignees 
of Sampſon and another v. Haw- 
kins Aſſignee of Wooldridge 


4 11 
Bodiner ats. Janes — c. 402 
Booth ats. Stocks — C. 234 
Borthwick v. Carruthers. 6. 338 
Boucher ats. Smith — 6. 256 
Bovell ats. Waters — c. 313 


Brains ats. Watts — E. 23 


Brampton v. Crabb — C. 493 


Bramſton ats. Smith — 6. 50 
Brand ats. Drage — c. 286 
Brice ats. Hutchinſon Executrix 
8 c. 183 
Bright Executor of Criſp v. a 
6 


Brigſtock and others ats. Hoddle- 
ſtone 5. 51 
Briſtol (the caſe of the Mayor and 
Aldermen of) — c. 303 


Brock v. Richardſon - A 182 
Brooke v. Ewers — _ <c..304 
Brookes ex dem. Mence v. Bald- 
wyn c. 76 
and Wife ats. Rogers 

© © 
Brown (Baker ex dm.) v. Petcher 
c. 76 
— ats. Holmes ex dem. Brown 
„ e 207 
— ats. Price — c. 86 


"Bo 388 
Buckley v. Buckley — c. 247 
Bunning ats. Hill _ * 3 
Burdett ats King — 6. 25 
Burnaford & al. ats. Cavil c. 304 
Burt ats. Doe ex dem. Freeland 

b. 
Burtenſhaw ats. Gilbert 5; 258 


Borton ats. Huxley — c. 12 


(Dr.) v. Thompſon 6. 67 
Buſcall 


Ats Tindal and others 
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4 3 
b. 25 
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5. 340 
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Buſcall and others Aſſignees of 
n e Hogg 
c. 183 


E. 


8 Caldwell and others v. Ball 5. 158 


Calverley (Lady) v. Sir Richard 
Leving — c. 11 
Calvert v. Arnold c. 334. &c. 
Camſwell and White ats. Holliday 


8 
Carrington and others ats. Beard- 
more 6. 245 


Carruthers ats. Borthwick 6. 338 
Carter ats. Hibbert and others 


5. 267 


ats. Tryom — C. 493 
Cartlidge v. Eyles, Bart. c. 179 
Caſtell Vid. v. Bambridge et Cor- 
bet c. 384 
Cavil v. Burnaford and others 
c. 304 

Chaffey and others ats. Farewell, 

_ b. 

Chambers v. Robinſon - B. _ 
Chandler v. the Hundred of Sun- 


ning c. 179 


Cheſter ats. Smith - C. 248 


Chipp ats. Alder C. 317 
Cholmondley & ux. (Roe ex dem. 


of) v. Doe — c. 386 
Chriſtchurch (caſe of the hh 
of) — Co 384 
Churchill v. Wilkins - C. 242 


Clayton and others ats. Goodtitle 
ex dem. Alexander and others 


Clerk ats. Hinks e. 336 


C 5. 228 


Clife ats. Grave — c. 63 
Clymer (ex dem. Wright) v. Lit- 


tler — 5. 292 
Cogan v. Ebden and another c. gg 
Coker v. Farewell 5 
Cole v. Greene - c. 298 
— ats. Thermolin— . 63 


Dix ats Hore 


Cooke v. Berry — c. 93 


Cooper v. Bacon — c. 1 
Cotherington ats. Goodman 6. 20 
Courtney ats. Selman b. 273 


Cove ats Hale — b. 45 
Cowne v. Barry — . 493 


Cowper ats. Lane — C. 323 
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Shultz, v. Parry - 6.101 
v. Rolt — c. 319 


Crabb ats. Brampton — c. 493 
Criſp (Bright, Executor of) v. 

Eynon - 5 5. 56 
Croſs ats. Gay , — c. 374 
Croſſe v. Bilſon — c. 422 
Crowder v. Rocke — c. 286 
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Dalmady v. Motteux — e. 97 
Darell (Sir Marmaduke) ats. Ar- 


gent — C. 75 
Darling (Sir Robert) ats. Farmer 
6. 233 


Dawſon ats Read — c. 157 
Day ats. Sey mour, Bart. qui tam 

c. 108 
Day & others ats. Southeby c. 63 
Deane ats. Metcalfe — 6. 12 
Deerly v. the Ducheſs of Maza- 


rine 5. 111 
De Hahn v. Hartley c. 363 
Deleval ats. Vaſie — Bi. 48 
Dennis v. Dennis — c. 161 
Dent v. the Hundred of Hertford 

5. 25 
Devniſh ats. Bignall 5. 272 


Devonſhire and others, ats. Fox- 
croft and others, Aſſees. ph 275 


9. 331 

Dixie (Sir Wolſton) ats. Barker 
b. 265 

Doe, ex dem. Freeland v. Burt 
c. 340 


Doe ats. Roe, ex dem. Chol- 
| mondley & ux. — 386 
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Eades et al. ats. Woodford 5. 264 
Eaſt India Company ats. Edie and 


another — 5. 113 
Ebden and another, ats. aun 
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Eddowes and another v. Hopkins 
and another Exors. c. 104 


Company — b. 113 
Edgborovgh v. Stephenſon c. g 
Edmonſon v. Machell b. 349 
Edwards (Goodtitle, ex. dm.) v. 

Bailey | c. 200 
Edwards ats. Rex — Cc. 128 
Eichorne v. Lemaitre c. 286 
Elliot ats. Lander c. $; x6 
Ellis q. t. v. — c. 321 
Englefield ats. Voung c. 270 
Enys v. Mohun — 493 


Eſtwick (Goodtitle, ex deny v. 

Way ink 1 345 
Ewers ats. Brooke — c. 304 
Eyles, Bart. ats. Cartlidge c. 179 
Eynon ats. Bright, Executor of 


Criſp — 5. 56 
F. 

Pabrigas ats. Moſtyn . 14 

Fairfax ats. Serjeant c. 399 

Farewell, Eſq; v. Chaſtey” and 

others 5. 54 


L flvin 


Edie and another v. the Eaſt-India 


1 


Doe, ex dem, Warry and others, Farewell ats. Coker. + e. 377 
v. Miller and another, Execu- Farmer v. Darling {Sir Robert) 
tors of Chambers b. 179 9: 233. 

Dolley ats. Goodall and others Farmer ats. Shelling . 14 

5. 193 Farthing ats. Vicary c 

Dormer (Smith, ex c dem. ) v. Park- Farwell ats. Namink c. 338 
hurt & a. — c. 79 Fenwick & Gravenor c. 375 

Downes ats. Weſton 6. 148 Fenwick & Gravenor al. Grovenor 

Drove v. Short = 5. 21 c. 375 

Drage & Brand —— C. 286 Fenwick & Holt ats. Rex c. 158 

Ducker v. Wood — 6. 261 Fitch, q. t. v. Nunn c. 67, 108 

Dunkly v. Wade — 6. 50 Fitzwater (Lord) ats. Rex c. 110 

Va Wo Foley & Harley ats. Rex c. 380 

Fonereau v. ——— c. 109 

Ford v. Tilly — c. 85 

Fowler ats. Philips b. 46 


Foxcroft and others, Aſſignees 
of Satterthwaite v. Devonſhire 


and others — 5. 275 
Frampton ats. Smith 6. 80 
Francis ats. Poynes c. 103 

ats. Rex — c. 154 


et al. ats. Rex c. 338, &c. 
Frederick, Bart. ats. Benſon 6. 231 
Freeland (Doe ex dem.) v. Burt 

b. 340 
Freeman ats. Norris e. 94 
Froſt ex dem. Avery v. Whadcock 


al. Avery and others c. 385 
Fulcher ats. Hayward „ 
Fuzz ats. Warren c. 85 


8. 


Garnet ats. Shuttleworth c. 289 1. 
Gay v. Crols — 


9. 374 

George ats. Anderſon 5. 10 
George v. Pierce c. 83 
Gibbons ats. Goodwin 65773 
Gibſon ats. Rex. — C. 161 
Gilbert v. Burtenſhaw 6. 258 
v. Martin — C. 7 

Giſt v. Maſon and others c. 96 
Godin ats. Parker and . 
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Goodall and others v. Dolley 
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Grant v. Aſtle 


Goodman v. Cotherington 5. 20 


Goodſon ats. Maſt. — c. 49 
Goodtitle ex dem. Alexander and 
others v. Clayton and others 


c. 80 
Goodtitle ex dem. Edwards v. 
Bailexß c. 200 


Goodtitle ex dem. Eſtwick v. Way 


6. 345 


Goodwin v. Gibbons 6. 72 
Goſlin v. Wilcock | — 6. 86 


Gough ats. Rex — . 165 
c. 286, 294, n. 
Fir Alex. Bart.) ats. Grey 


; b. 256 
Grave v. Cliffe — c. 63 
Gravenor v. Fenwick c. 375 
——— al. Grovenor v. Fenwick 

| 9. 375 
Graves v. Short — b.21 
Granville ats. Howe b. 52 
Green ats. Newcombe c. 104 


v. Rennett — c. 249 


Greene ats. Cole — c. 298 
Grey v. Grant (Sir Alex. 000) 

of | . 256 
Griffiths v. Willliames c. 68 


Gr (Lord) v. Heath 6. 265 
Gunſton ats. Wood 6. 198 
H. 


Hackſhaw v. Rawlings c. 492 
Haldimand ats. Mackbeath 6. 315 
Hale v. Cove — 5. 45 
Hales ats. Rex — c. 384 
Hall ats. Heylor — Ei. 12 


ats. Jervois q. t. c. 109 
— ats. Swain — 6. 96 
v. Vaughan — Ei. 20 

— v. White _ 6. 49 
lancock and others ats. Smith 
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Hankey, Ent. d. t. v. Smith 
c. 104 


Hartley ats. De Hahn c. 363 


Hawkes ats. Roe — 6. 199 


Ei 


Homkins, ate ef Waotariags 


ats. Blacquiere and others, 


Aſſignees of Sampſon and ano- 


ther — | 
Haydon ats. Staple 2 * 
Hayward v. Fulcher 


— v. Newton b. 26 


Heath ats. G r (Lord) 3. - 
Heath v. Walker my OY 


Helſton (Corporation of) ats. the 


Queen — c. 111 

Hertford (Hundred of) ats. Dent 
. 

Hey lor v. Hall — 6. 4. 


Hibbert and others v. Carter 


b. 26 
Hicks v. Young — e. 


Hill v. Bunning — 2. 3 


Hill ats. Thomkins b. 272. 


Hillſborough (Lord) v. ee 


Eſq; 385 
Hinks v. Clerk — 1 9 
Hockley ats. Petty c. 176 


Hogg ats. Buſcall and others, 
Aſſignees of Thickpenny, a 


Bankrupt — c. 183 
Holbech v. Bennett 45 — 
Holliday v. Camſell and White 

C. F 
Holmes ex dem. Brown v. le 

c. 38 
Holmy ats. Hopping b g 
Honour ats. Wheeler c. 36 


Hopkins and Spencer ats. Morton 


. 22371 
Hopkins and another, Executors, 


ats. Eddowes and another c. 104 
Hopkins ats. Matthews c. 48 
Hopkinſon et al. ats. Street c. 294 
Hopping v. Helmy 6, 
Hore v. Dix — p — 4. 38 
How, widow, v. Strode 56. 312 
Howe v. Granville TS 
Huckle v. Mon: y b. 241 


Huddleſtone v. Brigſtock and 


others — 3. 51 


Hudſbet ats. Thompſon 6.1 | 


Huggins, EIq; ats. Rex c. 272 
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Huggins et al. ats. Smith 5. 52 
Hughes (Dr.) ats. Lord Town\- 

hend b. 200 
Hull ats. Macrow b. 53 
Hutchinſon, Extrix. v. Brice c. 183 
Huxley v. Burton c. 12 


J. 


Jackſon (Sir John) ats. Rex c. 157 
Jarrett ats. Love and another c. 66 


Jeffereys v. Walter e. 
Jefferys ats. Lord Hillſborough 

c. 38 
Jennings v. Warne 6. 47 
Jermin ats. Willis c. 329 
Jervois q. t. v. Hall c. 109 


Jeſſup and Thomſon ats. Rackham 


ö c. 184 
Joddrell ats. Taylor c. 314 
Johnſon ats. Rex — c. 383 


Jones v. Bodiner 


c. 402 
and another ats. Williams 


c. 103 
Ives (the Saint) Cauſes c. 128 
K. 
King v. Burdett — b. 25 
— v. Pippet c. 217, 254 
Knight and Barber ats. Abſolon 
4. 274 
Kniveton v. Roylie c. 265 


Kulen, Kemp and others v. Vigne 


8 . 225 
Kynaſton v. the Mayor of Shrewl- 
bury _ c. 281 
L. 

Lander v. Elliot c. 8, 161 
Lane v. Cowper e 
Laxworth v. Weſt c. 264 
Lee v. Lee — c. 328 
Leeds v. Power — c. 12 


Leeman v. Allen and others 6. 237 
Legh ats. Oſwald and others Exe- 
cutors of Oſwald 6. 330 
Leighton v. Sir Edward Leighton 
c. 76 
Lemaitre ats. Eichorne c. 286 
Lequeſne ats. Robinſon q. t. c. 119 
Letgoe, on dem. of Wheeler v. 
Pitt — 6. 51 
Leving (Sir Richard) ats. Lady 
Calverley — c. 11 
Lingen ats. Preſton . 381 
Littler et al. ats. Wright, ex dem. 
Clymer | 6. 292 
Long (Woeden, ex dem.) v. Saun- 
ders, Widow, and others c. 67 
Love and another v. Jarrett c. 66 


Loxworth and Weſt c. 264 
M. 75 
Mabbot ats. Stace e. 89 


Maby v. John Shepherd, Executor 
of Edmund Shepherd 6. 110 
Macbeath v. Haldimand 3. 315 


Macfarlane ats. Napier 6.8 x. 
Machell ats. Edmonſon E. 349 
Macrow v. Hull — b. 


Mainwaring, Eſq; Walker, et 25 
ats. Reavely 6. 131 
March (Earl of] v. Pigot 6. 134 
Martin ats. Gilbert c. 7 
Maſon and others ats. Giſt c. 96 
v. Skurray c. 256 

Maſt v. Goodſon c. 49 
Matthews v. Hopkins c. 48 
ats. Sproat c. 207 
Mattiſon q. t. v. Allanſon c. 108 
Mayo and Archer c. 106 
Mazarine (Ducheſs of) ats. Deerly 
| | | 6. 111 

Melliſh v. Arnold 6. 25 
Mence (Brookes ex dem.) v. Bald- 
wyn 8 8 0 
Metcalfe v. Deane 6. 12 
Miller and another, Executors of 
Chambers, ats. Doe ex dem. 
Warre and cthers b. 179 
Minns 
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utors of 
x dem. 
5. 179 
Minns 
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Parker v. Wells £6.28 


Parkhurſt & al. ats. Smith, ex dem. 
Dormer _ c. 79 


Parr v. Seames and others, 6. 45 
Parry ats. Cox and another, exe- 


Minns v. Baxter — c. 206 
Mohun ats.Enys — C. 493 
Money ats. Huckle b. 241 
Monk (John) ats. Rex c. 129 


Montgomery ats. attorney-general 
ex. rel. Clarke et al. c. 379 


Moore and others v. Wilſon c 253 


Morrice, executrix, ats. the bank 
of England — c. 342 
Morton v. Hopkins and Spencer 
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Moſtyn v. Fabrigas 4; oP 

Motteux ats. Dalmady c. 97 

Moulton ats. Prince b. 226 

Muſgrave (Sir Chriſt.) v. Nevin- 

ſon — c. 381 

N. 
Namink v. Farwell c. 338 
Napier and Macfarlane 6. 8 ». 


Nevinſon ats. Muſgrave (Sir Chriſ- 
topher) — 6. 381 
Newcombe v. Green c. 104 
Newton ats. Hayward b. 265 
Nicholas q. t. v. Bamfylde c. 251 
— v. Sutcliff c. 312 
Niſſen and another ats. Smith and 


another _ b. 177 
Norman v. Beaumont c. 64 
Norris v. Freeman c. 94 

— v. Tyler — E. 100 
Norton ats. Sulſton 5. 3og 


Nunn ats. Fitch q. t. c. 67, 108 


3 
Oſwald and others, executors of 
. Oſwald v. Legh 5. 330 
Owen ats. Alexander c. 213 
P. 
+ Page ats. Smith 8 6. 111 
Parker & al. v. Godin c. 177 


Peters and others ats. Rex c. 304 


Wheeler — b. 51 

Pitts al, Wits v. Polehampton 
c. 84 

Polchampton ats. Pitts al. Wits 
| | c. 84 

Poole ats. The king c. 121 

Power ats. Leeds Co 28 
v. Wells — 5. 150 
Poynes v. Francis c. 103 
Praed ats. Rex — ei. 12 
Preſton v. Lingen 6. 38. 


cutors of Schultz 6. 101 
Pat man v. Vaughan 6. 333 
Pearte ats. Turner and others 

c 5. 104 
Periman v. Pierce c. 266 


Petcher ats. Baker ex dem. Brown 
c. 76 


Pettey v. Hockley c. 176 
Philips v. Fowler 6. 46 
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Co 493 

q t. v. Scullard 6. 51 
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Pigot ats. March (The earl of) 
5. 1. 
Pillans and Roſe v. Van — 

and Hopkins — 5. 68 
Pippet ats. King c. 217, 254 
Pitt ats. Letgoe, on dem. of 
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Rennett ats. Green c. 249 
Rex v. Amery c. 129, 389 
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— v. Bennet — c. 113 
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—— v. Foley and Harley c. 380 
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— v. Gibſon — c. 161 
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— V. Hales — c. 384 
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Ok New Trials, 


INTRODUCTION, 


{HE ces of /# ug judgment, after — ls . n 
a verdict given, by granting a new trial, 

are at preſent wholly extrinſic, ariſing from a 

matter foreign to or —y the record. They 

are in general, 3 

I. Miſbehaviour of a party towards the jury: 


II. A verdict obtained by fraud, ſtratagem, 
or unequitable means. 


III. Groſs miſbehaviour of the jury. 


3 A verdict contrary to evidence, 9 
hard action, Sc. 


V. A verdict againſt the record, or againſt | 


law. 
VI. For exceſſive damages. 
VII. For inſufficient damages. 


VIII. For refuſing evidence by, or mif- 
direction or nondirection of the judge. . 


IX. And other cauſes, as irregularity, Cc. 
For theſe, and other reaſons of the like kind, 


it is the practice of the court to award a new, 
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2 | INTRODUCTION. 


. ſecond trial. But if two juries agree in 
| Salk. 649. the ſame or a ſimilar verdict, a third trial is 
| But been, arc ſeldom * awarded: for the law will not readily 
may be ſeen ſuppoſe, that the verdict of any one ſubſequent 
hereafter. jury can countervail the oaths of the two pre- 
cCceding ones, 
Vide Tyndalund Yet this is ſometimes done, where matter 
others. Brown. of law is. blended with the queſtion of fas, 
Pot v. andi it clearly appears to the court, that the 
jury have miſtaken the law. 
The exertion af theſe ſuperintendent powers 
of the king's courts, in ſetting aſide the verdict 
of a jury and granting a new trial, on account 
of miſbehaviour in juries, is of a date ex- 
tremely antient. 
24 Ed. III. 4. There are inſtances in the year books of 
Os ee Stang the reigns of Edw. III. Hen. IV. and Hen, VII. 
IV. 18. Bro. ab. of judgment's being ſtayed, (even after trials 
1% Han. VIE 1. at bar, ) and new venires awarded, becauſe the 
Bro. ab. t. verdite jury had eat and drank without conſent of the 
es judge, and becauſe the plaintiff had privately 
given a paper to a juryman before he was 
ſworn. And upon theſe Chief juſtice Chum, 
in 1655, grounded the firſt precedent that is 
Styl. 466. Vide reported in our books for granting a new trial 
as upon account of exceſſive.) damages given by 
the jury: apprehending, with reaſon, that 
notorious partiality in the jurors, was a principal 
ſpecies of miſbehaviour. 
Styl. 138. A few years 2 a practice 3 riſe i in 
the common-pleas, of granting new trials 
upon the mere certificate of the judge, (un- 
fortified by any report of the evidence,) that 
the verdict had paſſed againſt his opinion; 
though Chief juſtice Rolle (Who allowed of 
new trials, in caſes of miſbehaviour, ſurpriſe, 
or fraud; or if the verdict was eee 
F ere 


frorn 


iſe in 


ntrary 


verdict, ought to be returned upon the poſes, 


FN RN Serre 3 


x Sid. 235. Styl. 
contrary to evidence) refuſed to adopt chat . 
practice in the king's-ench. 311. Edit. 169. 

At that time it was clearly held for law, Cro. El. 616, 

that whatever matter was of force to avoid à Fam. 325. 
. I Brownl, 207, 
and not merely ſurmiſed to the court; leſt 
poſterity ſhould. wonder why a new venire was 


awarded, without any ſufficient reaſon appear. 


ing upon the record. 
Bur very early in the reign i Charles II. 
new trials were granted upon affidavits; and 1 Sid. 255. 
the former ſtrictneſs of the courts of law.; 24%: 
in reſpect of new trials, having driven many 
parties into courts of equity, to be relieved 
from oppreſſive verdicts, they are now more 
liberal in granting them: the maxim at pre- 
ſent adopted being this, that (in all caſes of 
moment) where juſtice is not done upon one 
trial, the injured party is entitled to another. 7 Burr. 395. 
Formerly the only remedy, for reverſal of 
4 berdict unduly given, was by writ of attaint, 
and which 1s, at leaſt, as old as the inſtitution 


of the grand aſſiſe by Hen. II. | in lieu of We... * Ipfi regali 


Norman trial by battel. regions. glg- 


Fame inſerta. 


Such a ſanction was probably thought ne- (Glany. I. l- 


ceſſary, when, inſtead of appealing to  Provi- as 
dence for the deciſion of a dubious right, it 
was referred to the oath of fallible, or, per- 
haps, corrupted men. Our anceſtors ſaw, that 
a jury might give an erroneous verdict; and, 
if they did, that it ought not finally to con- 
clude the” queſtion in the firſt inſtance : but 
the remedy which they provided, ſhews the 
ignorance and ferocity of the times, -and the 
ſimplicity of the points then uſually litigated 
in our courts of juſtice. They ſuppoſed that, 
the law being told to the jury by the judge, b 
the Re of fact muſt be always ſo clear, 
B 2 1 


Moda ith ni. a PI APO I I ee oy et > 
© 


_ 


r. 
r 


oo OTIS TNT. COTS 


R 


— 


= SEES 
— 


— 
. 


n 


— — 
© + © bt ON 
r 


7 4 A+ > > — 
K — 
* A — * 
Cad wrtns Latin —— 


CE. 
i; 4 
* Ie 
' q 
. 
18 
Tt 
114 
. 
44 Y 
EK 
3 
2 
„ EY 
1 
Rel 
Je" 
* {A 
. * 
15 4 
SPP | 
"FI." 
S 
: 
"IT 
=) uy 
1 
7 
e 
d 4 
16 2 
3 
1 
8 
1214 


2 
IA =, 
: — 2 
n D 
r 2h. wt R 


— - 


— —— — — — 


| 


| 
* 
Fl 
Wh, 


El INTRODUCTION, 
if they found a wrong verdict, they muſt be 


— 


wilfully and corruptly perjured, whereas a juror 2700 
may find a juſt verdict from unrighteous mo- | 
tives, which can only be known to the great evid 
ſearcher of hearts: and he may, on the con- Aw 
trary, find à verdict very manifeſtly wrong, he 
without any bad motive, from inexperience in roch 
buſineſs, incapacity, miſapprehenſion, inatten- Pick 
tion to circumſtances, and a thauſand other 20M 
innocent cauſes. But ſuch a remedy as. Kis, duc 
laid the injured party under an inſuperable 8f fr 
| hardſhip, by making a conviction of the jurors 4 Tet 
- for perjury, the condition of his redreſs, bert 
The Judges. ſaw this; and very, early, even the f. 
for the wiſhehaviour of jurymen, inſtead of be n 
proſecuting the writ, of attaint, awarded a fo 14 
{cond trial: and ſubſequent reſolutions, for Ae 
more. than a century paſt, have ſo extended 9 
the benefit of this remedy, that the attaint is ee 
now as obfolete as the trial by battel which! it in kun 
ſucceeded : and we ſhall probably ſee the 15 drink 
val of the one, as ſoon as the revival of wow 
the other. * bring 
* Vide kl Cam. And here we may admire the wiſdom of vpon 
* ile © 17> fſuffering time to bring to perfection new re- vc 
medics, more eaſy and beneficial to the ſub- MID 
3c; 3 which, by degrees, from the experience Site 
and approbation of the people, ſuperſede the FOR 
.peceſſityordefire of ufing or continuing the old. 6pith 


If every verdict was final in the firſt in- opinie 
:Rance, it would tend to deſtroy this valuable 1 5 
method of trial, and would drive away all Favin 


cauſes of conſequence from the courts of com- Rien k 
mon law, to be decided according. to the minat 
forms of the imperial law; upon depoſitions tribun 
in writing; which might. be reviewed in a injury 
courſe of appeal. Cauſes of great importance, "Or: 
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IN T RO DHU CTI 5 N. 
merclal property, come oſten to be tried by 


a jury, merely upon the general iſſue: where 


the facts are complicated and ifitficate, the 
evidence of great length and variety, and 
ſometimes contradifting each other; and where 
the nature of the difpute very frequently iii 
troduces nice queſtions and ſubtilties of law. 


Either party may be ſurpriſed by à piece f 


evidence, which (had he known of its pros 
duction) he could have explained or anſwered; 
or may be puzzled by a legal doubt, which 
4 little recollection would have ſolved. In the 


hurry of a trial the ableſt judge may miſtaxe 
the law, and müſdirect the jufy: he may not 
be able ſo to ſtate and range the evidence as 


to lay it clearly before them; nor ts take off 


the impreſſions which have been artfully made 


on their minds by learned and experienced 
advocates. The jury ate to give their opinion 
inſtanter; that is, before they ſeparite, eat, ot 


dtink. And under theſe eitcumſtances the 
moſt intelligent and beſt ihtentioned men, may 
bring in a verdict, whith they themſelves, 
upon cool deliberation, would with to reverſe. 


Next to doing right; the great bbje&; in the 
adminiftration of public peſtice, ſhould be te 


ge public ſatisfaction. If the verdift Be 
iable to many objections and deubts in the 


opimiom of the rote counfel, or even in the 


away ſatisfied; whiefs he Rad a  profpett of 


having it reviewed. Suech doubts would with 
him be deciſſve: he would arraigh the deter- 
mination às manifeſtly unjuſt; and àbhor a 


kridunal which he imagined hack done hin an 
injury, Without a Poſfihility of redtess. 


SGxanting a new trial, under proper fegula- 
S, Cues all thefe ineen # and" te 
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6 EX TRODUCTYON. 


if the Tame time preſerves intire and renders verd 

iſh perfect, that moſt excellent method of de- arg; 

Ul cifion, which is the glory of the Engliſh law. ther 
Wi A new trial is a rehearing of the cauſe before cuſſe 
1 another jury; but with as little prejudice to to th 
Why either party, as if it had never been heard trial 
Mi before. No advantage is taken of the former conſi 
Wi verdict on the one ſide, or the rule of court It is 
Ul for awarding ſuch ſecond trial on the other: tions 
Ul and the ſubſequent verdict, though contrary is nc 
1 to the firſt, doth not impute any blame to the mum 
Wl former jury; who, had they poſſeſſed the fame ME trem 
"Mi lights and advantages, would probably have conſc 
Il been of a different opinion. The parties come of en 

1 better informed, the counſel better prepared, leans 
[i the law is more fully underſtood, the judge is very 

bl more maſter of the ſubject; and nothing is In 

now tried but the real merits: of the caſe. ter o 

"BY A ſufficient ground mult however be laid an o 
before the court, to ſatisfy them that it is prov 
1 neceſſary, for the fake of juſtice, that the mod 
Wil cauſe ſhould be farther conſidered.” If the unde 
9 matter be ſuch as did not or could not appear niſt 

1 10 the judge who preſided at 1% prius, it is with 
diſcloſed to the court by affidavit : if it ariſes on o 
from what paſſed ar the trial, it is taken from to b 

the judge's information; who uſually makes deed 

a ſpecial and minute report of the evidence. ¶neſſe 

Counſel are heard on both ſides to impeach like. 

or eſtabliſh the verdict, and the court give ceed 

their reaſons at large, why a new examination dom 

/,onght or ought not to be allowed. The true tify 

import of the evidence is duly weighed, falſe time 

colours are taken off, and all points of law tried 

hich aroſe at the trial are, upon full deli- of t 

4 beration, clearly explained and ſettled. term 

Nor do che courts lend too eaſy an ear to is we 

g every. application on: a review, of the —_— to al 


— 


ers verdict. They muſt be ſatisfied that there 
le- are ſtrong probable grounds to ſuppoſe that 
WW, the merits have not been fairly and fully diſ- 
ore cuſſed, and that the deciſion is not agreeable 
to to the truth and juſtice of the caſe. A new 
ard trial is not granted, where the value is too in- 
ner conſiderable to merit a ſecond examination. 
urt It is not granted upon nice and formal objec- 
er: tions, which do not go to the real merits. It 
ary is not granted in caſes of ſtrict right or ſum- 
the mum jus, where the rigorous, exaction of ex- 
ume treme legal juſtice is hardly recohcileable to 
ave conſcience. +. Nor is it granted where the ſcales 
"Me of evidence hang nearly equal: that, which 
red, leans againſt the former verdict, ought always 
re is very ſtrongly to preponderate. 
g 18 In granting fuch farther. trial, (which is mat- 
| ter of ſound diſcretion,) the court hath alſo 
laid an opportunity, which it ſeldom fails to im- 
it is prove, of ſupplying ſeveral defects * in this v. 3 Bl. com. 
- the mode of trial, by laying the party applying inen, 
the under all ſuch equitable terms, as his antago- 
pear niſt ſhall deſire and mutually offer to comply 
it is with: ſuch as the diſcovery of ſome facts up- 
ariſes on oath; the admiſfion of others, not intended 
from to be litigated; the production of books, 
iakes _ deeds, and papers; the examination of wit- 
ence. neſſes, infirm. or going beyond ſea; and the 
beach like. And the delay and expence of this pro- 
give ceeding are ſo ſmall and trifling, that it ſel- 
Ation dom can be moved for to gain time, or gra- 
true tify humour. If the cauſe is tried in term 
falſe time, it muſt be moved for in four days; if 
f law tried in the vacation, within the firſt four days 
Jeli- of the next ſucceeding term, within which 
87 term it is uſually heard and decided. And it 
ear to is worthy obſervation, how infinitely ſuperior 
ormer to all others the trial by jury approves itſelf, 
erdict. T_T A even 
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8 INT RO DUO THILO N. 


even in the very mode of its reviſion. In 
every country of Europe, and in thoſe of our 
own tribunals which conform theinſelves to the 
proceſs of the civil lau, the parties are at liherty, 
whenever-they pleaſe, to appeal from day to 
day, and from court to court, upon queſtions 
merely of fact; which is a perpetual courſe 
of obſtinate chicane, delay, and expenſive 
litigation . With us no new trial is allowed, 
unleſs there be a manifeſt miſtake, and the 
ſubject matter be worthy of interpoſition. The 
party who thinks himſelf aggrieved may ſtill, 


|} 


if he pleaſes, have recourſe to his writ of at- 


taint after judgment; in the: courſe of the trial 

he may demar, to the evidence, or tender a 

bill of exceptions. And, if the firſt is totally 

laid aſide, and the. other two very ſeldom put 

in practice, it is, becauſe long experience hath 

ſhewn, that a motion for a ſecond trial is the 

ſhorteſt, cheapeſt, and moſt effectual cure for 

all imperfections in the verdict ; whether they 

ariſe from the miſtakes of the parties them- 

ſelves, of their counſel, or attornies, or even 

of the judge or jury. + 10 met 

Bl. Com. l. iv. IN CRIMINAL CASES which touch life or 
Oe member, the jury muſt give an open. verdict, 
which may be. either general, guilty, or not 

guilty ; or ſpecial, ſetting forth all the circum- 

Bl. Com. l. iii. Not many years ago, an ap eie 
Co e = x Houſe of Lords from 82 Cone Seſſion in Stotlnd, 
in a caſe between Napier and Macfarlane. It was inſti- 

tuted in March 1745; and, (after many interlocutory. or- 

ders and ſentences below, appealed from and reheard as 

far as the courſe of proceedings would admit,) was finally 

determined in April 149: the queſtion being only as to 

the property of an Ox, adjudged to be of Ge value of 

three guineas. No pique or ſpirit could have made ſuch 

2 .a cauſe, in the court of King -Bench or Cammon-Pleat, 

haue laſted a tenth of the time, or have coſt a twentieth 
e ITO ITOOS 

0 3 ſtances 


dict, 
not 
um- 


o the 
land. « 
inſti- 
y or- 
xd as 
nally 
as to 
ue of 
ſuch 
Pleas, 


atieth 


NCCS 


evidence the j jury have found the priſoner guil- 


I'N-T'R O'D/UCTI O'Ne- 


ſtances of the caſe, and praying the judgment 
of the court, whether, for inſtance, on the 


facts ſtated, it be murder,” mee. or 

no crime at all. | 
This is where they Zoubt the matter of 1 

2 therefore che to leave it to the determi- 

nation of the court, though they have an un- 

queſtionable right of determining upon all the 

circumſtances,' and finding a general verdict, 

if they think proper ſo to hazard @ breach of 

their oaths : and if their verdict be notoriouſly 

wrong, they may be puniſhed and the verdict 

be ſet aſide by attaint at the ſuit of the 

king; but not at the ſuit of the priſoner. But 2 Hal. P. c. 

the practice, heretofore in uſe, of fining, 3” 

impriſoning, or otherwiſe puniſhing jurors, 

merely at the diſcretion of the court, for find- 

ing their verdict contrary to the direction of 

the judge, was arbitrary, unconſtitutional, 

and illegal; and is treated as ſuch by Sir 

Thomas Smith, two hundred years ago; who 


accounted “ ſuch doings to be very violent, Smith's Com- 


cc tyrannical, and contrary to the liberty and . I. 3. c. . 
ce cuſtom of the realm of Eugland; for, as 2 Hal. P. C. 
Sir Matthew Hale well obſerves, it would be 3:3: 

a moſt-unhappy cafe for the judge himſelf, if 

the priſoner's fate nded upon his direc- 

tions: unhappy allo for the priſoner ; for, if 

the judge's opinion muſt rule the verdict, the 

trial by jury would be uſeleſs. 


: Yet in many inſtances, where contrary. to 1 Ln. 9. T. 


ones 5 St. 
r. X. 416. 


ty, their verdict hath been mercifully ſet aſide, 
and a new trial granted by the court of king's+ 


bench; for, in ſuch. caſe, it Cannot be ſet right 


by attaint. 
Mr. J. Blackflone citing the ate 11 a e P:©. 
Fs there hath yet * no inſtance #4** 
of 
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INTRODUCTION. 


_ of granting a new trial, where the priſoner 
was acquitted. And it is right, upon all the 
grounds of which Mr. J. Blackſtone has treated. 
hut in a caſe of miſdemeanor, where the 
defendant hath the making up the record, and 
conſequently ging notice of trial; there tought 
to be otherwiſe, if the proſecutor is ſurpriſed ; 
as, where a perſon very lately indicted for per- 
Jury, was acquitted: a new trial was moved 
tor, and on behalf of the proſecution, it was 
inſiſted, proper notice of trial had not-been 
given. The court entertained the motion, 
and the defendant” finding the point could not 
eaſily be cleared up, to the ſatisfaction of the 
court, conſented to a new trial, and was a 
ſecond time acquitted ; but had he not con- 
ſented, I doubt not but the court would have 
granted a new trial, if not fully convinced the 
notice was not proper; and this gives me an 
opportunity of ſaying, I think in ſuch a caſe 
as that of perjury, it is very abſurd, to permit 
the defendant to make up the record for trial; 
for though the effects of groſs miſconduct may 
be remedied, yet it may be attended with ſuch | 
trouble and expence, as to render the remedy 
worſe, if poſſible, than the diſeaſe: beſides, 
few have property ſufficient, and probably 
fewer have inclination, to make the attempt, 
and perſevere in it. Why therefore, not purſue 
the ſame mode, as in the caſe of felonies? An 
additional reaſon may be aſſigned, in every 
_ caſe of miſdemeanor, where a defendant. is 
compelled to make up the record: if he is 
innocent, it is puniſhing him before trial, 
without the leaſt pretence, contrary to the firſt 
principles of juſtice and equity. . 
We now proceed to the particular heads, 
ſtated in the firſt page. | 
p 4 T. MIS- 


1. Pisbehaviour of a Party 
towards the Jury, Ge. 


' Vide III. Goodman v. Cotberington. 


The plaintiff in 4%ſe delivered an gſcrow . 1 H.1V. 

to one of the jury empanelled, as evidence on tit. Engueſt, = 

his part, and afterwards the ſame juror (with Cauſe.of taying 

others) was ſworn, and they were put into an verde. 

houſe to agree upon their verdict: the juror Sit-. Fa- 
| 1 queſt, 37. 

firſt mentioned, ſhewed the g/crow to his com- Plaintiff delivers 

panions, and the officer, who kept the en- f 3 

queſt, mentioned this matter to the court; 

upon which the juſtices took the efcrow from 

the jurors, and received their verdict, and 

enquiry was made of the jurors, as to the 


time of the delivery of the 2/crow, and it 


was found ut ſupra, and becauſe the verdict 
paſſed for the plaintiff, he now prayed his 
Judgment. Gaſc. and Hulls ſaid, that the jury 
after they are ſworn, ought not to have ſeen or 
taken with them any other evidence, but what 
was delivered to them by the court, and by 
the party produced in court upon the evidence 
given; and inaſmuch as they had done con- 
trary, it was ſuſpicious, and therefore the plain- 
tiff ought not to have judgment. And af- 
terwards the plaintiff ſaid that the eſcrow was 


proved in evidence, and that he gave it to 


them at the bar, therefore he had not done ſo 
ill, as if it had not appeared in evidence, 
V non alkeatar, G. 
N Ky op e The 


tf 1 


4 i The jury being gone from the bar to confer 
32 Elis. B. R. Of their verdict,” one of the witneſſes that was 
Ero. Eliz- 189. before ſworn on the part of Deane, was called 
neſſes examined by the Jur ors ; 3 and he recited again his evi 
by the jury after Fence to them, and after they gave their ver- 
de r. AQ for B. And complaint being made to 
the judge of the files of this miſdemeanor, 

he examined the enqueſt, who confeſſed all 

the matter, adding that the evidence was the 

fame in effect, that was given before er non 

alia nec divenſa, and this matter being returned 

upon the poſtea, the opinion of the court was, 

that the verdict was not good, and a verire 

fac de novo was awarded, v. 35 H. 6. exami- 

nation 17. 11 H. 4. 1). and Brownlow cited a 
precedent inter Leming and Kempe accordingly. 

Vid the next caſe. 
np 2 In ejefiment, the parties were at iſſue 4s to 


R. Palmer 325. the day one Pratt became Bankrupt 5 and it 
Evidence given brood agreed, 


after the direc- 
tion of the court 


3 long: time, this does fot irnmediately make 
Wie him Jankrupt; but if he rorcent himfelf in 
his houſe for a day, of for an hour, to delay 
or defraud his creditors, this makes kim 2 
bonkrupt within the ſtatute. 
2. It was agreed that if one be ſurety for 
another and conceal himſelf, he is a bankrupt 
within the ſtatute. 
3. It was agreed, that if one exerciſe trade, 
and then becomes indebted, and after quits 
His trade, and lives in the country without any 
frade, but upon his lands, and conceals him- 
ſelf from his creditors, yet he is a Hankrupt, 
deeauſe he lived by his trade, when the debt 
accraed: | 
4. It was agreed chat ik one for a time carry 
on trade, as Pratt did, who was a nn 
2 | an 


That if one Reef within His houſe for 


OS 


and after he quit his trade, hut leaves. his 
ſtock in the hands of another, and the for- 
mer receive part of the Protits of the other, 
and is alſo partaker of the loſs, if after fuc 
quitting-trade he becomes in debt and con- 
ceals himſelf from his creditors, that he ſhall 
be ſaid to be a bentrage within the ſtatute; 
aud all this was agreed, upon giving evidence | 
to the jury in B. K. and after eVdeuce $IVER, Evidence after 
and the direion of the court, the plaintiff's the dries of 
falicitor delivered to the Jury, in the face of ** 000 

the court (but this was not obſerved) as they 


of Prat taken in Chancery, which by his own 
conte ſſion proved bim a bankrupr at the time 
Pitenged. by the plaintiff; ( but theſe. depaſi- 


W OPER court; and they agreed, that there 
Das not. 2. They were aſked, how they were 
inclined to give their verdict, before they read 
the depoſnions; and ſome laid, that they were 
inclined to find, for one, and others, for the 
other; and upon this the ſolicitor was com- 
Mitted for his miſdemeanor, and the verdict 
taken de bene ofe; and the officer of the court 
was commandcd to make a record. of all this 5 
Watter after the verdict. yp . 1 
But it was moved by lexjeane Ficham, that Yd 
U Was. not neceſſary to make a record of this, "$7 
becauſe in the ſame court, and all. that is 
dane in the ſame court, is in the breaſt of the 
juſtices during this term; -otherwiſe if ſuch 
So oro Io oh A 


_ — — — _ — => — — P — — 
—— === - 2 = TE ww © 
Pe IL ² — 8 - 8 
— p ˖——— — 
— — — 


wy 
. 
11 
4 
N 
{118 
"vs 


} 
Wa | 
I 
Ms 
1 
"tt 
£08 
: " 
{lt 
"Mt 
. 
1 
1 
1 
. 
[+ 


— Pogo 


— — — — = —— — — — 
- CEIZ IRE i = EDS — * 
— rr — —8— — — 


—ꝛñ ——ñß—ñ—— — 
— — — 


— 


Vide ante. 


[14] 


matter happen at niſi prius, there the juſtices 


ought to certify it of record upon the poftea, 
at the day in bank. But the whole court 


againſt him, that a record ought to be made 


of it in this court alſo; and they would not 


diſpute the law upon the point, until it was 
recorded; becauſe the verdict is of record for 
the plaintiff, and that ought to be matter of 
record, which ſhould vitiate it; and after- 
wards Hitcham argued, that the verdi& ought 
to be quaſhed, evidence having been received 


after the direction of the court to the jury; 


and for this he cited 35 H. VT. examination 17. 
11 H. IJ. 17 et 78. as where they eat and 


drink, 14 H. VII. and for this he relied upon 


the cafe of one Metcalfe, T. 31 and 32 Elix. 


in B. C. where the jury after their departure 


from the bar ſent for a witneſs, who had be- 
fore been examined in court, and examined 
him, who gave theJame teſtimony, and no 
more than he had done in open court before; 
and for this reaſon Anderſon Chief Fuſtice of B. 


C. was of opinion, that ſuch examination did 


not vitiate the verdict; but againſt his opinion 


it was adjudged by the three other juſtices, 
that the verdict ſhould be quaſhed for two 
cauſes. 1. Becauſe the jurors might not 
think of the anſwers, which counſel on the other 
part would apply to this evidence, if it had 


been again given in court. 2. Becauſe per- 


haps upon 'this the court would have given 
another direction; and all this being returned 
upon the poſtea, the record faith, that /icet 
eaſdem evedentias dedit, the verdict was quaſhed, 
and a venire facias de novo awarded; and ac- 


cording to the caſe of Metcalfe it was ſaid, 


that the ſame matter was adjudged afterwards 


L431 „ 
in C. B. Alſo Paſ. 34 Elis. between Flemings 


and Webb. 


Snell v. Tims 
On a motion for a new rial, it was held, brell, M. 120, . 


that deſiring a juror to appear in his cauſe, 1 Stra. 643. 


which was between a miller and a baker, was 3 a ju- 


no ground to ſet aſide the verdict. And the 
court remembered the caſe of the duke of 
Leeds, who wrote a letter to a juror, defiring 
him to attend, and you will oblige your hum- 
ble ſervant Leeds ; which was any, ap no rea- 
for to Slap the verdiet 155 191.5 — 
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Anderſon e. Upon a rule for the plaintiff to ſhew cauſe 
tn. 5. KK. = a verdict obtained by him for 161. 
x Burr. 352? c ſhould not be ſet aſide, and a new trial or- 
Action for goods A 
ſold; verdi& for c dered, upon payment of coſts, 
1 The caſe appeared to be, that the plaintiff 
vpon H. and had fold ggpds to the defendant, who paid 
indulged im for them by a promiflory note of one Hopley, 
payment. which the defendant indorſed. The plaintiff 
| demanded the money of Hoploy, but indulged 
him with farther day of payment ſeveral times, 
till Hopley broke. | 

The only diſpute between the two parties 
was, © which of them ought to bear the loſs 
<« of this note.” For the plaintiff was paid, 
if the loſs ought to fall upon him, through 
his neglect or indulgence in giving further cre- 
dit to Hopley. | 

There were two counts in the declaration: 
one, for geods fold, the other, againſt the de- 
fendant as indorſer of the promiſſory note. 

When the cauſe came on to be tried, though 
both parties came to try the real merits of the 
queſtion between them, viz. © which ſhould 
« bear the Joſs of the note, occaſioned by 
ce Hopley's failure; and the plaintiff's agents 
had the note in court; yet finding upon their 
own evidence, „that the plaintiff had given 
* atedly further credit to Hopley, they 

e reſorted 
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reſorted to a TRICK, and reſted their caſe up- 
on proving the ſale and delivery of the goods, 
which was never diſputed. The defendanr 
could not produce the note: it was in the 
plaintiff's cuſtody. Relying upon it's being 
the only ground of the plaintiff's caſe, the 
defendant had not given him NOTICE ** 10 pro- 
« duce it.” The count, ftating it, could not 
be given in evidence: and the defendant had 
not inticled himſelf to prove the contents, for 
want of notice to produce it. Lok DU Mans- 
FIELD told them, at the trial, it was an im- 
proper artifice; that no verdict could ſtand, 
which was fo obtained. But the plaintiff e. 
fuſed to produce the note, and had a verdict, of 
courſe.” © * * | 

It was now contended; for the plaintiff, that 
the verdict was regular, and the plaintiff in 20 
fault: for, without notice, he was not obliged 
fo produce the note. Therefore the verdict 
ought not to be ſet aſide. 

The court thought the plaintiff had taken 
an unfair advantage, contrary to juſtice and 
good © conſcience. That the rules of practice 
muſt be general: but he who abuſed them in 
a particular cafe, ſhould not ſhelter a zrick, by 
regularity, The plaintiff did not want notice 
to produce a note he had in court, and which 
he had laid 1n the declaration as his ground of 
action. 

Beſides, he took a verdict for the price of 

the goods, though he had received ſatisfaction, 
the evidence of which was in his own cuſtody 
and ſuppreſſed.” © 

They not only fer aſide the verdict, but ſet 

it aſide wir Hour payment of coſts: and de- 
clared, © the next time that a party ſhould 


* obtain a verdict in like manner, by an un- 
n C e fair 
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1 3 
« fair, unconſcionable advantage, without trying 
ce the real queſtion, they would ſet aſide the 
cc verdict, and make him pay the coſts.” 

A new trial being ordered, this cauſe was 
tried at Gui/dhall, the ſittings after this term: 
and the defendant had a verdict upon the merits, 
to the ſatisfaction of every body; the caſe 
being clear, beyond a doubt, 


III. GROSS 


LOSS 


C x8 Þ 


III. Grols Misbehaviour of 
the Jury, &c. 


vide Poſt vi. Aß v. Lady Aſh; et ix. (12.) 
(2.) The King v. Lord Fitarpater. 


Nifi prius in replevin in Eſſex. 


The jury were ſworn and committed to the Bro On 
care of the ſheriff, and when the juſtices would EA. 111. 24. 


have taken the verdict, certain perſons depoſed, 


that victuals and drink were brought to the ViRuals and 
drink brought to 
Jurors, after their charge, and that they were the jurors after 


{ſuffered to go out, for which reaſon the Juſtices 2 charge, and 
refuſed to take their verdict, becauſe it was fered to go out. 


As to the jurors 
ſuſpicious and complaint was made of this ae A. 


to the king, by bill, which he indorſed to the drinking, vide 


juſtices of Banco Regis, to do right and reaſon; Pet IX. (18) 


and the under-ſheriff by his ſervant, confeſſed 
that he permitted them to go at large, and 
becauſe this appeared of record, V. his miſ- 
demeanor, and he was an officer, a capias was 
awarded againſt him: and becauſe their going 


at large, os victuals and drink being carried 


to them, was only a ſurmiſe, a venire facias 
was awarded againſt the jury, and the treſ- 
paſſers, and between the parties a venire facias 
de novo was awarded. | 

In the common bench, the jury charged, Bro. ab. tit. 
found for the plaintiff, and the defendant VII. . i 
prayed a venire facias de novo, becauſe the j 3 
had taken victuals and drink, between their drinking be- 
charge, and the verdict given: and the and verdi 


and verdict. 
2 _ verdict 


14 4x 


F 0 Þ 
verdict was adjudged void, and a new venire 
awarded. | 

v. A new trial was moved for upon ſeveral 
Goodman n L 8 11 2 
Fl. 10 Car. l. affidavits that at the laſt Glouceſter aſſiſes the 

16 Car. II. e 4 hgh 
e hoo Jury being charged with an iſſue concerning a 
eee copyhold, after they had heard the . 
Rep. 69. 2 Ro. | ar 
715. pl 16. and when they had departed from the l 
Sules 33: © one of them went from his companions an 
Lit. 227. Palm. \ e : i 
326. Mo. 452. then returned to them, and brought a court 
Where of n, roll with him, and faid that he knew the matter 
. ; intiff; and then, altho' the 
hall avoid the and was for the plaintiff; kg eee 
a f 6 erwi 
of the jurors thought ot 3 2 
went from his they ſubmitted to this Juror, an ond, 
Lond, the plaintiff: and the court, for this 795 
brought acovit- behaviour, awarded a new trial. 5 Wr 
and ard he knen Lord Shande's caſe, in the time of Roll, ie 
the matter, and juſtice, after a trial at bar, - ou e Nr 
as ; 
plaintiff, and the granted, becauſe the plaintiff hac os 
reſt of ne J%Y a paper to the jurors, after they eparte 
ubmitted, ' TE 
before of a con- from the bar. 3 1 : © fch 
erary inn. But T*oi/den juſtice ſaid that in caſe of ſuc 
vow ne court miſbehaviour in pars, no notice ſhould be et 
s } Its pt ; - we? « . . 
n of it upon e, ww of 20 _ 
upon the paoſtea, and fo it is held in Co. 3. 
55 Pl. 17. 411. 626. Vide Introd. 
Hally, Vaughan The jurors eat and drank at their ow _ 
He 39,012. 1% before verdict, and after their departure . 
as 3 9. the bar. And this was certified upon the 
Jury eating and poſtea, yet the verdict was held not to be void, 
drinking at their RA 5 | | | 
owncharge,atrer but that the jurors were fineable. It ſeems 
bog deck. otherwiſe if at the coſts of either of the parties. 
26 Nota per all the juſtices, that after a verdict 
M. 2 Eliz. Mo. f. . 5 & of wo. 
17. No. 63. given, a man ſhall never ſay in arreſt of judg 
1 5 ment, that the jurors have had victuals and 
drink between their departure from the bar, 
and the giving of their verdict; but it ought 
to be alledged before the verdict is given. 


In 
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In arreſt of judgment after verdict, it was 
alledged that a juror delivered to his com- 
panions an eſcrow for evidence, which was not 
given in evidence at the trial, and adjudged 
no cauſe to arreſt the judgment, unleſs it had 
been received from one of the parties, or the 
other, which did not appear. 

Error of a judgment in the common-bench, 
in a formedon. The errors aſſigned were: the 
firſt in fait; that the parties being at iſſue, 
whether a feoffment were made, Fc. and the 
jurors at nf prius, being gone together to 
confer, Sc. William Male vory, one of the 
jurors, ſhewed to the other jurors an eſcrow in 
writing, pro petentibus quod non fuit dat. in evi- 
dence per partes pradiftas, per quod, they found 
a verdict for the demandant. 

And, upon this error aſſigned, it was de- 
murred in law. And, after argument at the 
bar, the court reſolved, that it was not any 
error, nor could be alledged for error : for it 
doth not appear, that it was evidence given to 
the juror by any of the parties, or by any other in 
behalf of the plaintiff; but it ſhall be intended, 
that he ſhewed it of himſelf; and, that it was 
a piece of evidence, which he had about him 


before, and ſhewed it to inform himſelf and 


his fellows ; and, as he might declare it as a 
witneſs, that he knew it 90 be true; ſo he 
might fhew any. thing which he knew: and 
therefore it is not like to 11 H. IV. 33. and 35 
H. VI. Title Examination. They alſo held, 

that, if this were cauſe. to avoid a verdict, if 
it had been ſo found by examination, as they 
conceived it was not, yet in regard it was not 
examined, nor made parcel of the record, it 


cannot be aſſigned for error. For Popham 


T1 . 


900 v. Short, 


40 Eliz. rot. 
733. Ma. 540. 
No. 728. 


Juror delivers 
an eſcrow to his 
Companions, nof. 
given in evi- 
dence. 


Graves v. Short, 
M. 40, 41 Eliz- 
H. 40 Eliz. rot. 
$47. Cro. Eliz. 
616. 


Error in fact, one 
of the jurors 
delivering an 
eſcrow to his 
companions, not 
given in evi- 


dence. 
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ſaid, the trial hereof reſts only in the exami. 
nation, and it ſhall not be per pais, as nom-age 
ſhall be by inſpection, to avoid a fine; fo this 
matter ſhould, to avoid the verdict; for, Af ſo, 
then every verdict upon ſuch a ſurmiſe, might 
be drawn in queſtion, and peradventure, after 
the parties are dead, and all the jurors dead, 
ſo as they cannot be examined, which would 
be a great inconvenience. And therefore they 
held that ſuch a eauſe of ſtaying the judg- 


ment ought to be always, if it be upon verdi&t | 


at niſi prius, upon the poſtea returned: and, 
if it be upon verdict in Banco, it ought to be 
made parcel of the record ; otherwiſe the 
party ſhall not take advantage of ſtaying the 
en or of aſſigning it for error. 
Another error was aſſigned ore tenus, that 
the record is, ad quem diem, ſcilicit Ob. 
Trinitatis 39. præceptum eſt, quod: habeat corpora 
Juratorum coram Juſticiariis in Banco in Craſtino 
Animarum, niſi Juſticiarii in partes illas venerini 
Ofavo Juli proxime preterito, where it ought 
to have been proxime ſequente. Sed non alls- 
catur : for it was ſaid, that all the precedents 
are ſo, in the common-bench, to make their 


entries as of the time paſt : but otherwiſe it 


is in this court, Wherefore the judgment 
was affirmed. 
Alterwards, at another day, it was moved 
to have coſts allowed, and damages for the 
delay of execution, vpon the ſtatute of 3 H. VII. 
cap. 10. whereupon it was doubted, becauſe 
it was in a formedon, in which (being the prin- 
cipal action) no coſts were allowable. But, 
notwithſtanding, upon conſideration of the 
ſtatute, for that the ſtatute is general, har, if 
a writ of error be brought before execution, and 
. 2 


- T1 
in delay of the execution, and the judgment be 
afterwards affirmed, that the demandant, or 


2 plaintiff, ſhall have coſts, and damages; and it 


mentions not any action : they all reſolved, 
that coſts and damages ſhould be given for 
delay of execution, although in the firſt action 
no damages were recoverable : wherefore it 
was adjudged accordingly. ; 

Appeal of murder for the death of plaintiff's 
huſband: The defendant pleaded not guilty ; 
and upon evidence at the bar it appeared, that 
two days before her huſband's death, he, and 
the defendant fighting upon a quarrel then 


between them, the defendant was hurt in that 


fray; and the third day after the plaintiff's 
huſband, paſling by the defendant's ſhop, the 
defendant purſued him ſuddenly, and the 
huſband's back being towards him, ſo that he 
did not perceive him, the defendant ſtruck 


him upon the calf of his leg, whereof he in- 
ſtantly died. The defendant to excuſe him- 
ſelf, affirmed; that he who was ſlain; when he 


came by his ſhop; . ſmiled upon him, and 
wryed his mouth at him; and therefore, for 
this mocking of him, he purſued him: And 


it was much inforced by the defendant's 


counſel, that it was a new cauſe of quarrel, 
and fo the ſtroke is not upon any precedent 
malice, and therefore not murder. 
the court ſeverally delivered their opinions, 
that if one make a wry, or diſtorted mouth, 


or the like countenance upon another, and the 


other immediately purſues; and kills him, it 


is murder : for it ſhall be preſumed to be 
malice precedents and that ſuch a ſlight pro- 
_ vocation was not ſufficient ground, or pre- 


tence, for a quarrel; and fo delivered the law 
YO A 


But all 


Watts v. Brains, 
M. 42 Eliz. ; 
Cro. Eliz. 778. 
Vide Co. Ent. 
59. a. &c. 
Vide alſo Cro. 
Eliz. 695. 
Appeal of mur- 
der, malice pre- 
penſe. The 
parties had 
quarrelled three 
days before. 


4 * 
FL F. 
ADE 
144 
LF 
4 
1.47 
1 
1 
41 
9 
7 
WS 
4 > 
+ 
7 þ 
= | a 
= 1. 
N 
1 , 
Wn 1 
"= 
E 
af 5 
f 
114 
* 
1 
71 4 
| 5 1 
14 L 
4 b 
o *. 4 
1 4 15 
N Ne 
1 x 
N 0 
14. 
fy * 
a £ 
y i 
1 * 
/ a © 
q « 
ö 1 
od * 
$ * 
I 8 
. 4 
| 
1 
11 
: A 
45 
* * F 
2 
x o 
* £ 
10 
1 
i 
I, 4 
7 7 2 
37 9 
os 
4 
1:2 © 
FS + 
3 * 
11 # 
515 
N 
"1H 
both | 
t 
) 15 
4 £5; 
, * » 
v 
i 
5 
4 
- A 
. 
ff 
* 
4 
} 
«25 
/ 
+ 
L, 
1 „ 
x! i 
b- td 
1 
Ta 
72 
4 
4 
1 


1 
A 


ARTS ERA Nt wes 


- A C 
_ ee tes —— — 


E 4 ] 
to the jury, that it was murder, althoug\t 
what the defendant pretended had been true, 
Whereupon the jury going from the bar, 
notwithſtanding the evidence was pregnant 
againſt the defendant, eight of them agreed 
to find him 10, guilty : but the other four 
withſtood them; and would find it murder: 
and on the next morning, two of the four 
agreed with the eight, to find him not guilty : 
and afterwards the other two conſented in this 
manner, that they ſhould bring in and offer 
their verdict not guilty ; and if the court dif: 
liked thereof, -that then they all ſhould change 
the verdict and find him guilty: and upon 
this agreement they came to the bar, and the 
foreman pronounced the verdict, that the de- 
fendant was not guilty : and the court much 
miſliking thereof, being contrary to their di- 


rection, examined every one of them by the 


poll, whether that was his verdict : and ten of 
the firſt part of the pannel, ſeverally, affirmed 
their verdict, that the defendant was not guilty : 


but the two laſt affirmed, how they agreed, 


and diſcoyered the whole manner of their 
agreement: whereupon, they were ſent back 


again, and returned, and found the defendant 


guilty. And for this practice Harris, the fore- 


man, was afterwards fined 100 marks, and 


the other ſeven who agreed with him at the 


firſt, every of them was fined 40 l. and the 
other two, who agreed with the eight, although 


they affirmed, that it was, becauſe they could 


not endure, or hold out any longer; yet, for 


that they did not diſcover the practice, being 


examined by poll, but affirmed the verdict, 
were fined each of them at 20 l. and all of 
them impriſoned: but the other two were diſ- 
miſſed, yet blamed for ſueh a manner of con- 


ſenting 
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_ affidavit that the jury went by votes; tho 
Serjeant Stroud ſaid 1 it had been MAINT? in the 


[a] 
ſenting in abuſe of the court. And afterwards 


the defendant was adjudged to be hanged. 


The court denied to grant a new trial, upon 1. 2 Jae. II. B. 
R. Comb. 14 


like caſe. 

A new trial was moved for upon affidavit, King v. Burdett 
that the jury took an act of common-council z. ” Salle. 645. 
out with them, and that printed libels were 12 after going 

e 3 k rom the bar ſent 
ſpread againſt the defendant, and it was denied: for an act of 
for as to the firſt it differs from the Lady Jves's common council 

given in evi- 

caſe, where they took a map of one ſide, dence, and new 
which was evidence on neither fide : but this ia! denied. 
was an act of neither fide, and evidence on 

both ; but admitted to be irregular. Ez per 

Holt, C. J. So if a jury eat at their own 

charge, tis fineable, but that . verdict ſhall 

ſtand ; otherwiſe if at the charge of one of 

the parties, and the verdict is found for him. 

Vide Mo. 599. 

A new trial was granted upon affidavit, chat Dent Hundre | 
the foreman declared the plaintiff ſhould never 8 W. III. B ** 
_— a verdi&t, whatever witneſſes he pro- ee 2 
duc | F 

In an action brought againſt an 1 offices. for Melli v. Ar- 
a ſeizure abſque probabili cauſa, a new trial was 72% OW 
granted, becauſe the jury threw up croſs or New trial grant 
pile, whether they ſhould give the plaintiff £757 of de 
three hundred pounds or five hundred pounds jury. 
damages, and the chance for five hundred 
pounds came up. And note, the court. now 
made a rule, that Middleſex j James at * 7 prius 
ſhall be paid in court. 

Nota, The affidavits moved upon were made 
by perſons who heard the jurymen talk of the 
matter; and the jurymen did not think fit to 
make any affidavit to clear themſelves; ſo a 
new. wial was granted. | 
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The Queen v. 
the Ine and 
Burgeſſes of 
Bewdley, in com. 
Worcefter. M. 


[ 26 ] 
A writ of ſeire facias iſſued out of the petty 


bag, in chancery, to repeal the charter granted 
to this borough ſeptimo Annæ Regin. Where- 


1712. B. R. upon iſſue being joined, and the record tranſ- 
F. Wms. 207. mitted into the crown- office of the queen's- 


Scire facias to 


xepeal a charter. 


Vide the points 


vppoſi te. 


bench, in Trinity term undecimo Anne, the 
cauſe was tried at the bar of that court. 

The points in iſſue were, 

1ſt. Whether one Thomas Smith was duly 
elected bailiff on the 25th of September, 1707 ? 

2dly. Whether there were a bailiff and 

burgeſſes (i. e. a corporation) in being at the 
time of granting this charter? 

3dly. Whether that corporation refuſed this 
charter? 

The caſe upon evidence, not being given 


by Mr. Williams, cannot be ſtated here, nor 


is it neceſſary: the two former were the 
principal queſtions ; and the proof upon them 
was in ſhort this : | 

As to the firſt point, it appeared, that by 
the charter of Fac. I. all the burgeſſes (as well 
common, as capital,) had a right of voting in 
the election of a bailiff, and that a bailiff might 
be choſen out of the burgeſſes. 

That Smith was a common burgeſs under 
that charter, and that he was elected after the 
invalidity of king James II. 's charter was pub- 
licly known and acknowledged; and that the 
eemmon burgeſſes qualified under the old 


charter were then admitted to vote, (which 


had not been done from the time of accepting 
king James II. 's charter, to that day,) and that 
Smith had the majority of thoſe burgeſſes; but 
it appeared, that one Coldwell, the bailiff for 


the time being, who preſided at this election, 


and took the poll, was in by virtue of the 
| void 
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L. 77 1 
void charter, and that he was never ſo much 
as a common burgeſs under the old charter. 

That he acted with fourteen capital bur- 
geſſes, which is the number appointed by the 
void charter, and that che burgeſſes e e 
by that charter were called, and voted pro 
miſcubuſiy with thoſe qualified by the old. 

2dly. As to the ſecond point, it appeared, 
that by the charter of king James 7. the bailiff 
and capital burgeſſes were to do all corporate 
acts, and were originally to chuſe in the com- 
mon burgeſſes. | 
That upon the death or vacancy of any of 
the capital burgeſſes, the charter appoints that 
refiduum capita ' burgens' vel major pars eorund”, 
thall chuſe in others within fifteen days after 
ſuch vacancy ; that they had neglected to fill 
up vacancies for theſe twenty- -two years laſt 
Paſt, and that at the time of granting the 
charter of her preſent majeſty, there was only 
one capital burgeſs in being (viz. one Slade, 
qualified under the charter of King James IJ. 

Upon this evidence ſeveral queſtions in law 
aroſe. 

Iſt. As to Smith's election, whether that 
muſt not be taken to be one intire act, done 
under the direction of the illegal bailiff, by 
virtue of the charter of king James II. and 
conſequently void; the old burgeſſes having 
ſubmitted to be called by that bailiff, and 
voted promiſcuouſly with the others, without 
diſtinction ? 

2dly. Whether, according to the charter 
of king James I. the capital burgeſſes were 
not to be taken to be extinct, there being but 
one remaining * 

Idly. The capital burgeſſes being an in- 
tegral part of the wy by the old charter, 

3 whether 
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5 
whether the corporation could ſubſiſt withotit 
them, or muſt, in defect of them, be diſſolved? 
- Aﬀer ſome debate at the bar, the counſel 
for the defendants prayed a ſpecial verdict; and 
the chief juſtice, in ſumming up the evidence, 


directed the jury to reſerve theſe points; for 


that they were of too great moment to be 
determined without conſideration ; but ſome 
diſputes ariſing thereupon among the judges, 
Parker, chief juſtice, ſaid, that the election of 
Smith to be bailiff ſeemed to him to be made 
under the void charter, and that it could not 


be under any other; that Coldwell was bailiff 


under that charter, and all the voters ſub- 
mitted to his authority, which the old bur- 
geſſes ought not to have done, but to have 
inſiſted upon their ancient right, and oppoſed 
the others joining with them ; that it was a 
particular power given by the charter, and, 
in ſome degree, like the caſe of Wrath v. 
Wigs, 4 Rep. 39 6, very different from the 
caſe of electing members of parliament, (which 
had been mentioned at the bar) for there they 
all come under pretence of the ſame right, 
and by a proper authority to chuſe. 

But ſuppoſing Smith was duly elected, there 
was no proper officer to ſwear him in, neither 
bailiff nor recorder, by the charter of king 
James I. for Coldwell was not ſo much as bailiff 
de facto, but a bailiff of a different corpora- 


tion, as effectually as if he had been bailiff of 


another town. To make him a bailiff de facto, 
he muſthave been in under aright conſtitution; 
whereas he was in by a void one, and had no 
pretence of right by the old charter. _ 
As to the fecond queſtion his lordſhip ſaid, 
he could not think it within the intention of 
the charter, which appoints the vacancies of 
1 e „ 


Rd * 


the 
fiftee 


[71 


not 1 
bailif 
upon 
there 


for t\ 


Wrot 
authc 

(a 
confi 
loſes 
folve 


that 1 


(a 
this te: 


29 1 
the capital burgeſſes to be. filled up within 
fifteen days, that twenty-two years ſhould be. 
permitted to elapſe, till theſe were all extinct 
to one man, and that one to have the power 


of electing all the reſt. 


As to the third, he thought it a queſtion of 
great moment, whether this corporation could 
ſubſiſt without capital burgeſſes, they being 


made neceſſary to all corporate acts ? 


Powell J. could not think the corporation 
was diſſolved for want of capital burgeſſes, but 
doubted whether they could act; that it was 
not material whether Coldwell was a lawful 
bailiff or not; for that the corporation might, 
upon their charter-day, chuſe a bailiff, tho 
there were none then in being. nor had been 


for twenty years before; not like the caſe of 


Mroth and Wigs, for that was Of a judicial 
authority. 

(a) Eyre J. thought the third queſtion very 
e (viz. ) Whether, if a corporation 
loſes one of its integral parts, it be not dif- 
ſolved ? vide 1 Rol. Abr. pag. 514. tit. Corpo- 
rations ; the caſe of a corporation conſiſting of 
brothers and ſiſters. 


As to the {ſecond queſtion he ſaid, that when 


a corporation lapſes the day of chuſing its 


head, the royal authority muſt interpoſe; and 


in the interim, the operation of it ceaſes. That 


in this caſe there had not been a regular 
election of a bailiff tor ſeveral years. 

That if Smith was choſen in execution of 
the charter of ac. II. tho at an aſſembly not 
under that charter, he was in by virtue thereof; 
that it was held in the caſe of the gn that. 


{a) Note; Mr. Juſtice Littleton Porwis was abſent all 
1 term, being S with the Sout. 
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a good mayor for the time being, is neceſſary 
to the election of another. 

Notwirhſtanding the court was ſo doubtful | in 
theſe points, the jury were, however, very clear 
in them; and about three of the clock next 
morning gave a privy verdict, by which they 
found all the iſſues generally, for the queen, and 
affirmed it at the bar about ten; and tho' they 
were ſent out again by the court, perſiſted 
with great obſtinacy. 

Hereupon the defendants came and moved 
that the verdict might be ſet aſide, upon theſe 

two points: 
—_ iſt, For that the jury had found matter of 
verdiet ry law, and contrary to direction. 


to the direction 
ee eee 2dly, For that the venire was wrong 3 


new trial may be Ed, being de vicineto de Bewdley, whereas by 


granted, even he 4th and th of queen Anne, cap. 16. for 


after a trial at 


da the amendment of the law, it ought to have 
been de corpore comitatus. 


The court, after advice with the juſtices of - 


C. B. and barons of the Exchequer, gave their 
opinion upon the firſt point the ſame term; 
and the Lord Chief Juſtice delivered it as the 
opinion of all the judges of England, (except 
Powell) that when the defendant's counſel 
pray a ſpecial verdict, and the court direct 
the jury to find one, if the jury will take upon 
them to go contrary to that direction, and 
find matter of law, it is a ſufficient ground for 
a new trial, even after a trial at bar. 

For that it would be very unreaſonable, that 
in cafes where the court and the jury are both 
of opinion againſt the party, there he ſhould 
have a remedy by a bill of exceptions; but 


that in caſes where the jury only are of opinion 


againſt S in the c court Goat, he ne 
be 


Other 


FT a 1 


as he muſt be in this caſe. 
Powell J. contra: 1 do not very well know 


upon what foundation of law new trials have 


been granted; but I found the courts in 
poſſeſſion. of ſuch a practice as to trials by 
niſi prius; but I do not know that this practice 
has been eſtabliſhed as to trials at bar. 
Indeed I do remember two in the exchequer 


in my time, but I was always of opinion 


againſt them, and that for theſe reaſons, be- 


cauſe one 15 a trial at common-law, and the 
other by ſpecial commiſſion only ; and becauſe 
trials at bar are much more ſolemn, and at- 
tended with much greater charge to the parties, 


than the other. 

I do not think any thing ought to be a 
ground for a new trial, after a trial at bar, but 
what would make the jury liable to an attaint. 

Chief Juſtice : The firſt caſe of a new trial, 
which we find in the books, is that of Wed 


and Gunſton, in Styles, 462. 466. and that was 


after a trial at bar. 
The practice of the courts. 1s the law in 
theſe caſes; and ſo of ejectments and rules 
for paying money into court, which have no 
other foundation. 

In the caſe of Briftl x v. Cooper *, a ſpecial * 


verdict was prayed and directed, and the jury 


found generally ; whereupon a new trial was 


granted for that reaſon. 


Dowman's caſe in the 9 Rep. is very ob- 
ſervable, about the ſeveral duties of judges 
and jurors in this particular. 

In moſt caſes, even where new trials, after 
trials at bar, have been denied, the judges 
have aſſerted the general right, and one reaſon 
why we do not find this practice more ancient, 

may 
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This is the 
cafe of Rex v. 
Fenwick and 

Holt. Vide poſt 


IX. (52.) (b.) 


motions. 
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th 1416945 ** 5 


e. 


EK 1 
may be, that there are no old reports of 


Eyre J. I do not find the reaſons for new 
trials J ORE to miſdemeanors for which the 
Jury may be fined; the eaſe of Wood and 
Cunſton was not ſo. 

But if a new trial ſhall be granted | in a cafe 
where the jury have done wrong, in a matter 


which is properly under their cognizance, I 


cannot ſee any reaſon why it may not be done 
in cafes where they take upon them to de- 
termine matters Wot within their Is. 
Vide 1 Sid. 183 | 

The counſel for the queen inſiſted, that 
this verdict being ſet aſide for a miſbehaviour 


of the jury, and not any fault in the profe-. 


cutor, cofts ought to be allowed. 
But the court ſaid, there was no need of 
entering into that queſtion, till the matter of 
the ventre was determined; and adjourned the 
conſideration of that till Michaelmas term fol- 
lowing, for the advice of the other judges. 
Accordingly in Michaelmas term (4 Nov.) 
this point was argued before all the judges of 
England, at Serjeant's-inn, in Fleet-ſtreet. 
Sean Prat pro def. By the ſtatute of 


the 4th and 5th of her preſent majeſty for the 


amendment of the law, this venire ought to 
have been awarded de corpore comitatiis, 
This is a caſe within the expreſs words and 
intention of the act; 
* from and after the firſt day of Trinity term, 
« every venire facias in any action or ſuit in 
« any of the courts at Meęſiminſter, ſhall be 
« awarded of the body of the proper county; 
and this is a ſuit in the court of chancery, in 


order to repeal the letters 3 of the 7th. 


of the preſent queen. 
Nether 


the words are, That 


corpore 
nefit a1 


VoI 


—— — ꝶö.— «. 
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* 


f Neither is it leſs within the intention and 
miſchief deſigned to be prevented, as appears 
W moſt plainly from the preamble, which recites, 
ic « That whereas great delays do frequently 
d cc happen, by reaſon of challenges to the 
« array of panels of jurors, and to the polls, 
fe « for default of hundredors, for prevention 
er « thereof, Sc. Now this is a proceeding 
1 to which that miſchief extended; for at the 
ne trial there might have been a challenge to the 
e- array, for want of hundredors. f 
6. That there may be ſuch a challenge in the 
caſe of the crown, is what cannot, I think; 
lat be denied; for if the ſheriff be commanded 
ur to return a jury de vicineto, and there is not 
fe. any hundredor upon the panel, he has -not 
obeyed the command of the writ, and the 
of challenge is for his default. 17 K 
of 3 Keb. 740. In an information for perjury, 
the a motion was made, that the defendant might 
*Y not challenge for want of hundredors, and it 
, was denied; becauſe the ſubject would thereby 
v.) 5 __ of a privilege to which he is intitled 
by law. | 1 79.5 i 
* The ſtatute of 23 H. VIII. cap. 13. enacts, 
- of that 1n trials for murder, in corporations, there 
the ſhall be no challenge for want of freeholders; 
0 by which it appears, that there might be ſuch | 
| a challenge at common law, in the caſe of | 
and the crown; and certainly where. freeholders | 
Phat are neceflary, hundredors are equally ſo. | 
Im This act being made for the advancement | 
a in of juſtice, it ought to have the moſt beneficial "i 
Ude and extenſive conſtruction imaginable; but to i 
ty; ſay, that the crown ſhall not have a jury de = 
Ein corpore comitatis, is to deprive it of the be- i" 
| 7th nefit and advantage of an act of parliament. = 
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It is true, that, generally, the crown ſhall 
not be ouſted of its prerogative by an act of 


arliament, unleſs it be expreſsly mentioned; | 

ut that rule cannot affect this cafe, for here 4:4 
the crown had no prerogative : it was liable , 
to the inconveniences recited in the preamble, f 
as well as the ſubject, and then ſurely it ought x 
not to be debarred of a ſhare in the remedy. 

The intention of this act may be further 4s 
collected from the next clauſe, which plainly f 
proves, that the law- makers took it to extend 4 
to caſes of the crown; for it expreſsly excepts b 
all appeals, indictments and proſecutions on 4 
penal ſtatutes, and whiat occaſion could there N 
have been for that exception, if the former tt 
clauſe had not taken in any crown cafes at = 

But, I think, it deſerves to be conſidered, 1 
whether this proſecution be properly a ſuit of 7 
the crown or not? It ſeems to be no more M 
than a contention between two corporations, ; 
whether the letters patent granted to one ſide, 
or thoſe granted to the other, ſhall prevail! of 
Both are contending for a royal charter, and wr 
the crown is perfecthy indifferent who obtains to 
it; the judgment in this caſe will be only for "Wks 
the benefit of the party, for here can be no wh 
judgment of puniſhment, for the uſurpation, I arr 
as in informations in the nature of gzo war- Th 
reno. 5 = | the 

Sir Peter King: The words of this act are wri 
as general and comprehenſive. as poſſible, - 

« Every venire facias for the trial of any iſſue, Me 
« in any action or fun,” . 12. ſtar 
That there might be challenges both to the bs 
array, .and to the polls, in the caſe of the par 
crown, appears from Keilw. 102. 4. And are 
this ſtatute is made for the remedy of that of 
miſchief 7 


l 
miſchief in all caſes where it might poſſibly 


happen before, ſome few only being excepted 


by name. But in the preſent caſe, Mr. At- 
torney General is contending for the crown, 
that it ſhall not have the benefit of a very uſe- 
ful and advantageous law; this is like a man's 
diſabling himſelf. Lit. ſect. 410. 

I know no inſtance in the law, where the 


crown is excluded out of general ſtatutes made 


for the benefit and advantage of proſecutors, 
The caſes, wherein the crown is held not to 


be bound, are, where it would otherwiſe be 
debarred of a precedent right or prerogative ; 
but in the caſe at bar, the crown was before 


this act in the fame condition with the ſubject ; 
and I hope it will appear, that this is not placi- 
zum coronæ, but at moſt a civil action brought 


in the name of the crown. See Sir Oliver 


Butler's caſe, 2 Vent. 344. 3 Lev. 220. In 


Mr. Brewſter's (a) caſe, Hott, C. T . laid, this (a) 6 Mod. 229. | 


was a writ of right. . 
Though taking it either way, viz. as a ſuit 


of the crown, or of the ſubject, this venire is 
wrong, and if fo, we are in the only method 
to take advantage of it: the ſheriff has done 


his duty, and obeyed the command of the 


writ, and therefore we could not challenge the 


array, but come to the court to quaſh it : 
challenge is for the default of the ſheriff, where 
the writ is right; quaſhing is for error in the 
writ itſelf. EQ bY. | | 

Mr. Salkeld: The great objection in this 
caſe is, that the act of the 4 and 5 Annæ is a 
ſtatute of feofails, and that therefore this caſe 


is not comprehended within it. This act of 


parliament conſiſts of diſtinct branches, which 


are ſeparate laws; ſome of them are ſtatutes 
of jeofails, and others ſtatutes alterative of the 
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common law; and the clauſe, upon which 
this queſtion ariſes, is of the latter ſort. 

Statutes of jeofails concern ſuch faults as 
would vitiate the judgment, and make it er- 
roneous, if given, and are to enable the courts 
to amend: ſuch faults, or to overlook them, 
and to give judgment notwithſtanding. 

The clauſe about venire's is not of this na- 
ture, but is an intire alteration of the law in 
this particular, making that to be right now, 
which was wrong before, & fic vice versd. 

Statutes of jeofails make no alteration in the 
law; for the errors they concern, continue ſo 


notwithſtanding, but only provide a remedy, 


that they may not prejudice the party. 

The chief reaſon why the ſtatutes of jeofals 
have not been held to extend to the crown is, 
that ſuch words are uſed in them, as always 
exclude the crown, viz. plaintiff and defen- 
dant, demandant and tenant, Sc. otherwiſe 
here. 7 | 5 

So far as this is a ſtatute of jecfails, the 
crown is not comprehended within it; but ſo 
far as it is an act of alteration, the crown 1s 
included. . 3 

Thus in 36 Ed. II. cap. 15. the firſt clauſe 
changes the courſe of pleading, and by that 
the king has been always held to be bound; 
but the ſecond clauſe, which provides,“ That 
ce no man ſhall be prejudiced for want of form 
ce in pleading,” Sc. being a law of ſesfails, 
has for that reaſon been held not to extend to 
the crown; ſo of 16 and 17 Car. II. cap. 8. 


Nerthey attorney general pro Regind: The 


Practice of the Crown- office ever ſince the 
making of this act, in all caſes of informations, 
as well in thoſe not excepted, as in thoſe com- 
priſed within the exception, has been to award 


the 


1 


the benire de vicineto, and it was never contro- 


verted till now. 

And to this purpoſe I would apply what J 
havs heard my lord Hale fay on like occaſions, 
That judges ought to have a great regard 
ce to practice, when the matter is not res in 
« 7egra; and when things have gone on in 


*, 
= 


« that courſe a great while, without being 


« broken in upon.“ 

As to what has been ſaid, that the words 
of this act extend to caſes of the crown, the 
4 Hen. VI. cap. 3. has words as general, viz. 
any proceſs or plea, and yet was never taken 
to extend to the crown. The clauſe in the 
ſtatute of (2) frauds, whereby executions are 
made to bind from the delivery of the writ 
to the ſheriff, has general words, viz. every 
writ of execution, and yet the crown is held 
not to be bound by them, notwithſtanding it 


(a) 29 Car. II. 
cap. 3. ſect, 26. 


had no prerogative in the caſe before. 1 


wonder to hear this denied to be a ſuit of the 


crown, ſince the ſame being brought in the 
name of the crown, (though tor the benefit of 
the party,) makes it the ſuit of the crown; as 
in quo warranto's, Sc. 

In a late caſe of a quo warranto 1 a claim 
of fiſhery in ſeveral vills, the venire was award- 
ed from one only, and held well enough, be- 


cauſe tried by a jury of the proper county ; 0 | 


in the caſe at bar. 
If che reſolution in this caſe ſhould be con- 
trary to the received practice, it would ſhake 


all the judgments that have been given W- 


on informations ſince the making of this act. 
Raymond ſolicitor general: The words in 

ſeveral other clauſes in this ſtatute are as ge- 

neral as in this, and yet the crown has been 
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for inſtance, that about demurrers, and that 


about pleading double; Regina v. Foley, a mo- 


tion was made for liberty to plead double, and 


denied, becauſe not within the clauſe, 

The words in ſome of the former ſtatutes of 
jeofails are as large and comprehenſive as here; 
. they have not been held to extend to 
the crown: nay, it appears to have been the 
opinion of the makers of this act, that nei- 


ther thoſe ſtatutes, nor this of the 4th and 5th 


of her preſent majeſty, could take in crown- 
caſes ; for they have added a clauſe at the end, 
to extend this and all the ſtatutes of jeofails to 
ſuits for recovery of debts owing to the reve- 
nue, which had been ſuperfluous, if the for- 
mer clauſes had been infufficient. © 

But if this caſe be held to be within the 
4 and 5 Anne, I hope the ſame reaſon will 
bring it within other acts of jeofails, which con- 
tain words as general and comprehenſive, and 
then it will be helped by 16 and 17 Car. II. 
cap. 8. the cauſe being tried by a Jury of. the 
proper county. 

Mr. Lutwyche : It is conſiderable, in this 
caſe, who is the perſon that takes the excep- 
tion to this proceſs, and how he is prejudiced 
by it? Why truly the defendant comes and 
complains, that he has had a greater advan- 
tage put in his power than he ſhould have 


had; that he has had a liberty of challenging 


ſeven him, which, by law, he ought not to 
ave had. 

The principal reaſon why the made of 
Jeafails have not been taken to extend to the 
crown, is, becauſe it is not expreſsly named; 

and this reaſon holds in the a& of the 4th and 
5th of her preſent majeſty. See the 8th of 


{ 39. ]- 
H. VI. and alſo the late caſe of the Queon v. 


| Tutchin (a.) 


In Cro. Car. 311, the venire facias was a- 


warded from the town, whereas it ought to 
have been from the manor; and held ill in 


a quo warranto; and that the ſtatute of 21 


Fac. I. did not extend to it; notwithſtanding - 
that had an exception of ſome other crown. . 
caſes, as in this act. 
The clauſe about pleading double is gene- 

ral, and uſes the 8 [defendant] which is 


proper for all ſuits, and yet held not to ex- 
tend to the crown, 


It is no objection to ſay, that this is a ſuit 


for the benefit of the party; for ſo are infor- 


mations in the nature of a quo warranto; but 


that this is properly a ſuit of the crown, appears, 
in that the attorney general rephes, and the 


proceedings are in the crown- office; for, if it 


were not placitum coronæ, it thould have come 


on the civil ſide, 


But if this act be taken to > extend to the 
caſe at bar, there can be no reaſon why it 
ſhould not likewiſe be within the 16 and 17 
Car. II. and it will be no objection to ſay, 
that this ariſes upon a ſubſequent act, for that 
ſtatute has always received a very large con- 


ſtruction, and been extended even to (a) lo- (a) Sed quæte, 


cal actions tried i in wrong counties. 

Serj. Pratt in his reply for the defendants: 
Regina v. Foley, was an information in the 
nature of a quo warranto, which is a criminal 


proceeding, and beſides, the reſolution was 
vpon the clauſe about pleading double, which 
is not general; for though it uſes the. word 
[defendant] which is a general term, yet it is 


reſtrained there by other words, viz, tenant 


and Plaintiff in replevin. 
| D 4 The 
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The caſe of Tulchin was upon a meer ſta- 
tute of jeofails; this is an intire alteration of 
the law. 

The clauſe, which 3 this, and all the 
ſtatutes of jeofails, to caſes of the crown, men- 
tions only ſuits for the recovery of any debt, 
and therefore cannot affe& the preſent queſ- 
tion; and certainly if there be no proviſion for 
that purpoſe, it is impoſſible that thoſe other 
ſtatutes ſhould extend to this cauſe, becauſe it 
ariſes upon a ſubſequent ſtatute which has made 

a perfect alteration of the law in this point. 

Sir Peter King: As to the pleading double, 
ſee: Poph. 144. The words of the ſtatute of 
frauds cannot poſſibly extend to the crown; 
for they are, © every writ. of eri facias, or 
© Other writ of execution, and eri facias be- 
ing firſt named, the ſubſequent words can only 
mean nigſne executions at the ſuit of the party. 
Mr. Salteld: The 8th Hen. V. cap. 12. is 
grafted on the former ſtatute of Hen. V. and 
expreſsly tied down to it, ſo that no general 
words can carry it any further. Nothing can 
be inferred from any reſolution upon the pre- 

ceding clauſes of this ſtatute; for the very 

words of them exclude the crown, viz. Iſt, 

Party demurring. 2dly, Plaintiff or deman- 

_ dant appearing by warrant of attorney. 3dly, 
Defendant or plaintiff in replevin. 

| After conſideration, all the juſtices and 

barons were ' unanimous, and the lord 

chief juſtice. delivered their opinion in 

court the ſame term. 
1 Parker, C. J.—We are all of opinion, 


late flatuteof me though this clauſe might have extended to 
4th and 5th of 


In proſecutions 


8 


queen Anne the cauſes of. the crown, had the objection come 


venire facias, earlier, yet the conſtant practice, ever, ſince 


which was a- 


warded de vici- the making of the act, having been otherwiſe, 
t oe aud all the precedengs — in the Crown-of- 


corpore com', 
held good. ice, 
23 3 a \ 


1 
fice, and in the Exchequer, (in caſes not ex- 
preſsly excepted,) being de vicineto; to make 


a contrary reſolution in this caſe, would be, 


in ſome meaſure, to overturn the juſtice of 
the nation for ſeveral years paſt ; beſides, we 


conſidered that it is matter of no great conſe- 


quence ; fince it only gives the defendant a 


privilege of challenge, which otherwiſe he 


would not have. 


It is a rule, indeed, that precedents ſub i- 
lentio are of little or no authority: but that 


is to be underſtood of caſes where there are 


judicial precedents to the contrary : but here 


there are none, either on one ſide, or the 


other. The chief baron mentioned a caſe. in 


the Exchequer, which I remember: it was 
an information about the drawback upon ſalt, 
and there (as alſo in ſome others both here, 
and in that court) all the exceptions were taken 
that the wit of man could invent, but this was 
not ſo much as mentioned. . . $a 

We did not think fit to break in upon an 


intire practice, and ſhake ſo many judgments 


upon a matter of ſo ſmall moment; and there- 


fore are all of opinion, that the venire is well 


awarded. 


— 


The rule muſt be, that the laſt trial be ſet 


aſide upon the other point, on payment of 


About three days after this rule for a new 


trial was pronounced ; the defendant moved, 
that ſome perſons might be named to receive 
the coſts, it not appearing certainly, who was 
the, proſecutor: an this cauſe. 8 
Whereupon, Mr. attorney general named 


Borret, the queen's ſolicitor, and acquainted © 

the court, that the proſecution was carried on 

at the proper expence of the crown. 5 
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Aſterwards the folicitors on both fides went 
before the maſter, and the coſts were taxed on 


Saturday the 224 of November. | 


And on the Tue/day following Mr. Lechmere 


made a motion, upon notice, againſt the tax- 
ation of coſts in general, and againſt ſome 
tems allowed by the maſter in particular. 
He inſiſted, that though they had ſubmitted 
to a rule for the payment of cofts, when the 


The defendant 
ſhall pay coſts for 


za new trial on a- 


ſcire facias being cauſe appeared, even upon the plaintiff's own 


Þ t by the : , 
945 e fhewing, to be merely a contention between 


a charter. the old and new corporations, upon the vali- 


dity of their ſeveral charters; yet now it ap- 


peared in another light, and was owned by 
the attorney general as a government proſe- 
cution, carried on at the charge of the crown, 
they ought not to be ſtopped by. that rule, 
from making it a queſtion, whether. in the 
cafe of the crown, coſts are due by law, this 
being the firſt time they took advantage of 
that point. Quad fait concgſ per cur. 

To prove that in caſes of the crown, or 
Tuch as are properly government-proſecutions, 
eoſts are not due, he urged the courſe of the 
Exchequer, where coſts are never paid, unleſs. 


there be a relator, or ſome other ſecurity to. 


anſwer coſts to the party ; which there was not 

in this caſe, nor could there be, becauſe the 
proſecution was in rem, and not in perſonam; 

and for that he produced a manuſeript of ba- 

That on the crown fide in this court, coſts 

had been fo far from being allowed in any 

caſe, that it had been thought neceſſary to 

(0 Vide ach and Provide by (a) act of parlament, that there 
5th Gul and fhould be a recognizance given to anſwer coſts 
Mar', cap- 13. in fone particular caſes; but this was none 
| of thoſe; that the law had provided no judg- 
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1 
ment, nor proceſs for coſts, nor method to 
bring them into the Exchequer. | 
That if 1t were otherwiſe, 1t would be very. 
unequal; for the queen paid no coſts for not 
going on to trial; nay, Mr. attorney might 


enter a noli proſequi, Or A ceſſet proceſſus *_ even Vide poſt Rex 
when the jury were ready to give their ver- Seaſon, XI. 


dict at the bar, without coſts to the ſubject. 


In the caſe of the Qucen v. Collins, (Mi- 
chaelmas 10 Anne) in an information for a bat- 
tery upon a cuſtom-houſe officer, in the exe- 


cution of his office, a motion was made for 
coſts for not going on to trial; and upon Mr. 
Harcourt's affirmation, that no coſts were ever 
allowed in government proſecutions, the ſame 
was denied. . 

That in the caſe of the Queen v. Clerk, which 
was an information for a nuiſance, viz. for 
erecting copper mills upon the river Thames, 
there was a verdict for the queen, which by 
conſent was ſet aſide upon payment of coſts ; 


the ſecond verdict was for the defendant, wha 


thereupon moved for coſts, which were de- 
nied for this reaſon, (ſcil.) becauſe the ſtatute 
of the 24th of Hen. VIII. cap. 8. extends only 


to trials by ui prius, and not at the bar, as it 


was in that cafe. 


- — 


So in Hill. 3 V. & M. in Scacc in my lord vie pot x1. 


Montgomery's caſe, which was an inquiſition 


on his eſtate, and but in the nature of an eject- 
ment, there was a verdict for the defendant, 
and a new trial granted without coſts. 


That here was no prerogative in the caſe, 


for the queen and ſubject were on an equal 


foot, and if the queen did not pay coſts, ſhe 


ought to receive none. | 
That this verdict was ſet aſide as unjuſt, 


for a miſbehayiour of the jury in the face of 


her 
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F<] 
her majeſty, who was ſuppoſed to be always 
preſent in her court of Queen's-bench, which 
court faw plainly, no juſt judgment could be 
entered up on that verdict, and yet the defen- 
dants were told, that this - injuſtice muſt be 
faſtened upon them, unleſs they paid two or 
three hundred pounds, to be delivered from it ; 
ſurely this was to pay for juſtice, contrary to 


magna charta, which ſays, nulli vendimuts juſ- 


Fitiam. 


That in capital caſes, if a jury ſhould ob- 


ſtinately find generally, where the court had 
directed them to find the matter ſpecially, the 
court, no doubt, would ſet aſide ſuch verdict, 
and that without coſts; they would not take 
away the life of a man, becauſe he had not 
money to pay coſts to the crown. 

No the conſequence of this ſuit was of 


equal concern to this corporation, as that of 


à capital proſecution, to the life of a particu- 


lar perſon; for the very life and being of this 


corporation were in queſtion; and if coſts were 
once admitted in the caſe, thoſe writs of /cire 


Facias, though they had not yet ſo harſh a 


found in the ears of Engliſhmen, yet, he would 
undertake to prove, they would have ten 


times more pernicious effects than d war- 
 ranto's of old; for a judgment in a quo war- ' 


ranto' did not deſtroy the franchiſe, but a cor- 
poration might ſtill, notwithitanding that, have 


another ſtruggle for its liberty; but in the 


caſe of a ſcire-facias, the judgment was a re- 
peal of the charter; and if a jury could for 


once be ſo managed, as to give a partial ver- 


dict, it was but getting ſuch cofts taxed as a 
poor borough was not able to pay, and the 
buſineſs would be done; they could not pay 
the coſts, and without that, they * 
=o ave 
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have a new trial in order to come at right and 


juſtice.— This was laying the ax to the root of 


tbe tree—The crown indeed was always an 
unequal match for the ſubjects : but if the 
weight of coſts were thrown into the ſcale, 
this would become ſuch an addition, as would 
make its proſecutions (a) heavier than they 
would be able to bear. CC 

The jury having ſat up all night, agreed in 
the morning to put two papers into a hat, 
marked P. and D. and ſo draw lots; P. came 
out, and they found for the plaintiff, which 


happened to be according to the evidence and 
the opinion of the judge. 


Upon motion for a new trial, it was argued 
that the verdict muſt be ſet aſide; but the 
queſtion was, whether the defendant ſhould 
pay coſts ; the court inclined to give the plain- 


tiff coſts, comparing it to the caſe of a verdict 
againſt evidence: but at laſt it was agreed that 


the coſts ſhould wait the event of the new 
trial. by | 

Chapple moved to ſet aſide defendant's ver- 
dict; the jurors upon differing in opinion, 
agreed to be determined by huſtling halt-pence 
in a hat; if the major part came up heads, 
the verdict was to be for defendants; but this 
matter not appearing upon the oath of any of 
the jurors, but by affidavit, that two of them 
had confeſſed the fame, the court, upon the 
tirft motion, ordered the entry of final judg- 
ment to be ſtayed for a few days only, to 
give plaintiff an opportunity to procure affi- 


(a) By the records in the Crown-office it appears, that 
the defendants were, notwithſtanding, ordered to pay coſts, 
-and that afterwards on a new trial, the jury found a ſpe- 


clal Very ont this does not appear to have been ever 
argued, | | os 


davits 


* 
4 


Hale v. Cove, 
M. 12 G. Stra. 
642. 

Where the jury 
drew lots, the 
court ſet aſide 
the verdict 
though it was 
according ta 
evidence. 


Parr v. Seames 
and others, M. 
8 G. II. Barnes 
438. 

The jury differ- 
ing in opinion, 
agree to be de- 
termined by 
huſtling half- 
pence in an hat. 


. 
r PIR * 1 — — 4. 
2 2 8 7 * * — 
—— — 2 * 8 * 22 — x, 


— wn + —ABAr: — 
R ˙ RR error re - — 


| | 07. "= 

i : davits from forme of the jurors; but it after. 
wards appearing chat the jurors were fearful 

to make affidavits whereby to accuſe them. 

ſelves, and Chapple citing a caſe in Salt. 645. 
Vide ante. Deut againſt the hundred of Hertford, the 
l court enlarged the rule upon hearing counſel 
on both ſides till next term. Comyns for plain- 
1 | tiff. . | | 
3 Lerd St. John v. This cauſe was tried w_ laſt Northamy- 
4 9 G. Il. Barnes hn aſſizes before Mr. Juſt erve; and after 
44- ene the evidence was ſummed up in the forenoon, 
| jurorsleave their the Jury retired to conſider of their verdict: 
3 companions,and before the riſing of the court they came into 
| ſome time. court, attended by the bailiff, to aſk a queſ- 
tion, which was anſwered, and they were ſent 

back. At the ſitting of the court in the af. 
ternoon, the judge was informed that ſome of 

the jurymen (two or three) were in court; 
whereupon being aſked by him what they did 

there, anſwered they could not agree, and 

were thereupon ſent back to their fellows; 

and afterwards a verdi& was brought in for 

| _ plaintiff. The judge did not certify the ver- 
| dict to be contrary to evidence; the court was 
of opinion that this was a miſbehaviour in the 
jury, for which they are finable; but not a 
| ſufficient cauſe to ſet aſide the verdict; plain- 
| | tiff was not in fault. If the jury eat and 
drink at their own expence, that is a miſbe- 

haviour, for which they are finable, but their 

verdict muſt ſtand ; though it is otherwiſe if 

they eat and drink at the expence of either 

party. Rule to ſhew cauſe why verdict ſhould 

not be ſet aſide, diſcharged. Beljfeld for plain- 

tiff, Birch for defendant. 2 

Philips v. Fox- After a motion in arreſt of judgment, and 
Bane: 441, pending the conſideration of the court, it be. 
ing diſcloſed to defendant by two of the * 
i that 


+ ———ů— — 7 7 
_— ——— — —- 


2 * ä Groinnw nn 3 ion AO APES) 9. GE" 


De” IM 


fter= that they and their fellows being divided in Jury caft lots to 
ar ful opinion had determined their verdict by caft- e 1 heit 
hem- ing lots. Defendant moved to ſet aſide the | 
645. verdict upon an affidavit of the fact made by 
, the the two jurors “; and upon hearing counſel '* Vide infrathis 
ounſe] on both ſides, the queſtion was, Whether after Pal.. 
plain- a motion in arreſt of judgment, defendant in 

| this caſe could move to ſet afide the verdict ? 
amp And the lord chief juſtice, Mr. juſtice Denton, 
d after and Mr. juſtice Comyns were of opinion, that 
enoon, though this motion ſeems out of time by the 
erdict: general rule of practice, yet as it is founded 


ne into upon a matter diſcloſed to the defendant after 
2 queſ- the motion in arreſt of judgment, and is 


—— 


had retired, one 


re ſent made before judgment pronounced, the court 1 
the af- muſt receive it; and the fact, as to the jurors : 
ome of determining by chance being undiſputed, the k 
court ; verdict was ſet aſide. (Mr. juſtice Forteſcue, } 
hey did contra.) Vids lord Fitzwater's caſe *. Salk. pott ix. (12. : 
e, and 647. Skinner and others for defendant : Chap- 1 
ſellows; pie and others for plaintiff. tes 7 
t in for Serjeant Belfield moves to ſet aſide a ver- jennings v. 1 
the ver- dict, becauſe after the jurors were retired, 3 5 
ourt was one of them came out from the reſt, and Aannaly x16. , 
Ir in the came to the attorney of the other fide, and After the jury 1 
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ching againſt it; but as no ſuch conſent ap- 


ut not a received a bundle of papers from him, which left the rect, and } 
; plain- he carried in to the reſt. | 2 | 6 
eat and Forięſcue contra, alledges that this was no- the parties, re- | | 
1 1 7 : ch ceived a bund! 1 
a miſbe- thing more than a map of the premiſes, wack 7 8 i 
but their the judge had held in his hand all the trial. Carried them to 1. 
nerwiſe if Lord Hardwicke : It will depend only on erer, e f 1 
of either this, whether it was delivered to the jur y by wards gave a ver- a f 4 
ict ſhould conſent of both parties, for if that appeared, Suomi _ f [} 
for plain: it would prevent the parties alledging any 10 
nent, and pears here, the verdict muſt be ſet aſide. g 
art, it be- 9 | Ls 7 1 
the jurors, a Rn Upon [ 

that | 
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ee motion by Law for a rule to ſet 
B. R. Durnford aſide a verdict, upon an affidavit of two. ju- 


and Eaſt, iV. 11. i 5 - : 8 
. who ſwore that the jury, being divided 


Juror that the in their opinion, toſſed up, and the plaintiff's N 
Jury having ee” friends won, Hale v. Cove, 1 Stra. 642, * was | 
up, and that the cited. J „ 
— cr feoal Per Loxp MansFitLD, Ch. J. 
® Vide ante. The court cannot (a) receive ſuch an affi- 
(a) Vide Barnes davit from any of the jurymen themſelves, in 
438, 441, 4to 5 » $4 » 
editions all of whom ſuch conduct is a very high miſ- 
(3) Vide oro. demeanor (5): but in every ſuch caſe the 
Els. 779% court muſt derive their knowledge from ſome Via 
other ſource ; ſuch as from ſome perſon hav- \ 
ing ſeen the tranſaction through a window, or 0 
by ſome ſuch other means. e | 
Rule refuſed. Th 
in 
a / a0 
I. 
cattl 
poi 
the 
Bag 
conc 
judg 
| this 
| benc 
* whol 
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TOY £ of it 
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IV. Or Uerdicts contrary ts 
Evidence, of hard Actions; 


and where there is Evidence 
on both Sides. 


ide Poſt VI: Farmer v. Sir Robert Darling; 5 
VIII. Patman v. Vaughan ; and IX. (6.) 
Smith ex dm. Dormer, v. Parkhurſt & al. 


The following caſes are, in general, atranged 
in chronological order, and not always claſſed, 
according to the above ſub-diviſions. 


In treſpaſs for impounding the plaintiff's Hall v. White, 
cattle, the defendant juſtified for common, and 2 


1 Brownl. 207. 


upon that they were at iſſue in Derbyſhire, and If Wee e 
the jurors being ſworn, the bailiff found 3 


given in evi- 


Bagſba co, one of the jurors; reading a letter dence, the court 
above cannot 

concerning the cauſe, and ſhewed it to the remeay it, except 

judge, and a verdict given by the jury: and it be returned 


with the poſtea. 
this- matter was moved 1 In the then King' S= Sed qu. . 


bench to quaſh the verdict, but denied by the 
whole court, becauſe the letter and the cauſe 


was not certified by the pſtea, and made parcel 


of it; for, otherwiſe, the examination of that 
at the bar after the verdict, ſhall never quaſh 


it. And fo it was adjudged between Vicary vide po. IX. 
and Farthing, 39 Eliz. where a church-book (. 

was given in evidence, of which you ſhall 

never have remedy, except it be entered and 


made parcel of the record. Sed Qu. 
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Smith x. Bram- Caſe for negligently keeping his fire, verdict 
W. III. B. R. pro def. Tho” the verdict was againſt evi- 
6905 eee dence, a new trial was denied, becauſe it is 
action being an an hard action 5 yet note, action againſt the 
hard one. hundred for a robbery, verdict 
new trial granted. 1 Sid. 58. 


2 Smith v. Framp- J 
ton, M. 7. 

W. III. B. R. 

1 Salk. 644. 
Hard action, 

x. L. Ray 62, 3. 
. A 


quod, the plaintiff's houſe was burnt, the verdict 
was for the defendant: and after great debate 


cauſe it is an hard action and the jurors are 


Judges of the fact: and yet Hott C. J. de- 


clared, he was not fatisfied with that verdict. 
Quære whether the ſame caſe with the preceding? 

In caſe for negligently keeping has fire, a 
verdict was found for the plaintiff, and a new 


Dunkly v. Wade 
Paſch. 5 Ann. 


B. R. 1 Salk. x 46 | | 2 ages, Hear a 
653- trial granted. But per cur; had a verdict 

been for the defendant, we would hardly have 
Hard action. granted a new trial, becauſe tis an hard action. 


N. B. By Stat. 6 An. c. 31. . 6. it is 
enacted, that no action ſhall be proſecuted 


againſt any perſon, in whoſe houſe, Sc. any 


fire accidentally begins, Sc. This ſection is 
made pe 
if not repealed. Vide 12 G. III. c. 73. 14 G. 11. 
c. 78. J 101. FEAT bg 5 „ 
The court never, or very rarely, grants new 
trials in actions for words, per Holt, C. J. 


Anonymous P. 
8 W. III. B. R. 


1 Salk. 644 l 

Starr. v. Wade. Laſſor brought trover againſt the leſſee, for 
P. 10 M. III. trees cut down; yet becauſe the leſſee did it in 
iar 0 | 3 1 

647. trenching, and the plaintiff had thereby greater 
Hard action · advantage, tho the jury found for the defendant, 
: yet the court would not grant a new trial. 
Sparks v. Spicer, 'One was ordered by the judge of aſſiſe t0 


H. 10. W. III. B. » * Lats l 8 * 1 8 1 . 1 
R. b k. gas. be hanged in chains; the officer hung him in 


Hard action. No pyivato ſolo; the owner brought treſpaſs, and 
intent to injure upon not guilty the jury found for the de- 


or offend. 


* 


Pro def. and 


In the ſame book and page is the following caſe; | 
In cafe for negligently keeping his fire, per 


and conſideration a new trial was denied; be- 


rperual by 10 An. c. 14. f. 1. Sed qu. 


fendant, 


lend 
trial, 
and 
A 
ſellin 
fact 
defen 
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trial, 
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fendant, and the court would not grant a new 


vi- trial, it being done for convenience of place, 
t 18 and not to _— the owner. 
the An action brought for 501. penalty, for Philips,quitam, 
. . : v. Scullard. E. 
and ſelling half a pint of cherry brandy. The 6 Geo. 11. 
V 5g fact was proved upon the trial to be done by flames 835. 
aſe: defendant's wife; but ſeveral circumſtances al - : 
per appeared to ſhew, that ſhe was unwarily drawn 
dict in by falſe pretences. Lord Chief Juſtice Eyre, 
bate wjo tried the cauſe, directed the jury to find 
be- for plaintiff, but they found for defendant con- 
g are trary to evidence. Belfield moved for a new 
de- trial, and a rule 2 cauſa was granted, but 
dict. was afterwards e upon ſhewing cauſe; 
ling? the action: being hard, and the caſe having 
Ire, a been repreſented: to the commiſſioners of ex- 
1 new ciſe, who refuſed to direct a proſecution. | 
erdict Two iſſues were joined between the parties; Huddleſtone, v. 
have and upon trial both were found for plaintiff. wn ng i 
Aion. Defendant moyed for a new trial, and Mr. Cee. 11. Barnes 
it is Baron  Comyns, before whom the cauſe was #2na for plan- 
ecuted tried, certified the verdict as to one of the #3 one right, 
c. any MY iffues to be contrary to evidence; but as to evidence. 
tion 1s the other iſſue certified it to be right. The 
Sed-qu. court, upon hearing council on both ſides, i 
Galt, were of opinion that the verdict could not be q 
| ſevered, and being right in part muſt ſtand. [ 
108 new Bayner for defendant; Darnal for plaintiff. © Vide Po v. ö 
J. Vide Poſt IX. (6.) Brookes dm. Mence. v. ad. nd. C. f 
Tee, for M os 3 pip ont. 0 
1d it in In gjeftment. This cauſe was tried before Letgoe, upon o 
greater lord chief, juſtice at the ſittings, and a verdict eu er bo If 
fendant, obtained by. leſſor of plaintiff. Defendant Barnes 439- $i 
„trial. moved to ſet aſide the verdict, upon affidavits — 5 
aſſiſe to chat forme material witneſſes for him, abſented trial 955 * 
; him in themſelves, and did not appear upon the trial; [ 
aſs, and nd allo prayed the chief juſtice's certificate, | 
the de- ggeſting that the verdift was contrary to 4 
fendant, 22 ee 1 
Fil 
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evidence. The court rejected the affidavits 
relating to the witneſſes abſenting, as imma- 
terial. The chief juſtice certified, that the 

- premiſes in queſtion were copyhold, and both 
parties claimed under one George Crom el, 
who had made two ſeveral ſurrenders. The 

' queſtion upon the trial was, whether Cromwe!] 


tried 

exam 
jury f 
his O 
| himſe 
evidet 


| ſides, 


was compos mentis at the time of the ſurrender Th 

under which the defendant claimed? That the co 

nothing was objected to Cromwel!'s inſanity till ol col 

twelve years after ſuch ſurrender; and that the pl 

the chief juſtice was of opinion the ſtrength WE verdic 

of the evidence was with the defendant. The Mr. 

court ordered a new trial upon payment of ported 

coſts. Eyre and Glyde for leſſor of plaintiff; friontes 

Chapple and Mrigbt for defendant. 1 70 that th 

Tie l. Ann. A new trial was denied after a view, there in Inti 
B. R. y Mod. 117. being evidence on both ſides. ſufficien 
* e The judge who tried this cauſe (which wa neß, t. 
Aſhley v. Aſhley UPON a promiſſory note for 5000 J. and which dence; 
M. 74 e. the defendant inſiſted was forged) certified rrifling, 
e that the weight of the evidence was with the have th 
i br GR plaintiff, and he thought the jury would find enough 
evidence on both for the plaintiff; but they found for the de- Whe 
ndes. - Galant W bravo. 
Et per curiam, as there was evidence on tie Wi (which 

part of the defendant, the jury are the proper I ade a 

Judges which ſcale preponderates. It cannot WM the actic 

be faid to be a verdict againſt evidence, aud fing, 

therefore we will grant no new trial. The little or 

next day | N ingly di 
Smith v. Hug. The fame rule was laid down, and a nen Lord 
alben en bock trial denied: though there was but weak evi- Wa cruelty 
fides. dence for the plaintiff, and the chief juſtice as he m 
LE ſummed up ſtrongly for the defendant. if he ſhi 


Anonymous T. On a motion for a new trial in an action by WW for ſuch 
Geo. II. E. k. the owner of the inheritance for making a dam Rule di 
x Wils. 22 croſs an ancient water-courſe, the judge wi . P. ac 


tied 


Javits 
nwma- 
it the 
| both 
mwell, 
'The 
omwell 
render 
That 
ity till 
id that 
trength 
he 
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7, there 


uch was 
d which 
certified 
with the 
2uld find 
the de- 


ce on the 
1e proper 


It cannot 
>nCe, and 


al. The 


nd a ne 
weak evi 
jef juſtice 


NE. 


action bj 
ing a dem 
judge Who 

tried 


T @ } 


tried the cauſe, certified that ſix witneſſes were No new trial 
1 : all be wher 
examined at the trial on each fide ; that the there was evi- 


jury found for the defendant, which was againſt 9ence on both 
his opinion, but that he could not take upon vert becgnink 


| himſelf to ſay that this was a verdict againſt che judge opi- 


nion who tried 


evidence, becauſe there was evidence on both the cauſe. 


ſides, ſo a new trial was refuſed. 


The defendant's council ſhewed cauſe againſt 13 
30. Geo II. 


the court's granting a new trial upon payment B. R. 1. Burr. 


of coſts; which had been moved for, by A el. 


| the plaintiff's council, upon the foot of the dence, but action 


verdict's being againſt evidence. | e 
Mr. Juſt. Foſter (who tried the cauſe) re- 

ported it to be an action of treſpaſs, extremely 

frivolous ; but ſufficiently proved. He ſaid 

that the defence was a very ſtrong one indeed, 

in mitigation damages; but yet was not a 

ſufficient dental of the treſpaſs: ſo that, in ſtrict- 


| neſs, the verdict was undoubtedly againſt evi- 


dence ; - however, he thought the action % 
trifling, frivolous, and vexatious, that he ſhould 
have thought ſix-pence damages to have been 
Whereupon the court held, that noTwiTa- 
STANDING it's being a Verdif? AGAINST evidence, 
(which in general is a good reaſon for ſetting 
alide a verdict and granting a new trial,) yet 
the action appearing, in this caſe, tobe frivolous, 
irifing, and vexatious, and the REAL damages 
little or none, they ought to refuſe, and accord- 
ingly did refuſe to ſet aſide the verdict: and 
Lord Mansfield added that it would even be 
a cruelty" to the plaintiff, to grant his motion; 
as he muſt pay the coſts of the former trial, 
it he ſhould prevail in it; and yet could hope 
for ſuch very ſmall damages upon a new one. 
Rule diſcharged. Vide Poſt. the next caſe, 
d. P. accord. 0 e e 
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why in This cauſe was tried upon the weſtern circuit, 
ober. M. 36. the laſt Summer aſſiſes, before Mr. Serjeant 
Geo. II. 1 Burr. Willes; who certified © that the we gbr of the 
Fae aginſt © evidence was againſt the verdict.” But 2 
evidence, but nere trial was denied, upon the nature of the 
volous. action, the value of the matter in diſpute, and 
* Vide ante che OI her circumſtances of the caſe. * 

133 Lord MansFiELD faid, a NEW TRIAL Ought 
S. P. and Poſt. to be granted, to attain REAL juſtice; but nt 
Thom, u. to gratify litigious paſſions, upon every point 
7758. S. P. of ſummum jus; and cited Smith v. Bramſton, 
and Smith v. Frampton, in 2 Falk. 644. and an 
Vide ante. anonymous caſe there alſo mentioned, of P. 
8 W. III. B. R. and likewiſe Smith v. Page, 
M. 8. W. III. B. R. ibidem; alſo Deerhy v. 
Vide Tab. Caf. The Dutcheſs of Mazarine, H. 8. V. "I 
B. R. 2 Salx. 646. and Sparks v. Spicer, H. 10. 
WF. III. B. R. in the ſame bock, pa. 648. To 
which may be added, what is faid by the 
court, in the caſe of Duntly v. Made. P. x. 
Vide ante. Hun. 2 Salk, 653. 
In theſe caſes, the verdicts were againſt 
evidence, and the ſtrict rule of law, or ob- 
tained through ſurprize: but the court would 
not give a ſecond chance of ſucceſs to a hard 
action, or an unconſcionable defence. | 
Therefore the court, upon the ſame prin- 
ciples, refuſed to grant a new trial in the pre- 
ſent caſe, and diſcharged the rule to ſhew cauſe 
why there ſhould not be one, 
Rex v. White The defendants had been convicted of 1 
30 Geo. II. B. NUISANCE, in erecting and continving thei 
R. 1 Burr. 333- Works at Twickenham, for making acid ſpirit 


_—_— ſulphur, oil of vitriol, and oil of aqua Fortis 


new trial, where 


defendants con- The indictment ran thus, viz. That “ at the 
victed of a nui- 


fance, on the © PARISH Of Twickenham, Sc. near the king“ 


ground of the © common highway there, and ear the dwel- 
verdict being 
eaink ovidencs "© ling houſes of e of the inhabitants 


cc the 


1rcuit, 
erjeant 
of the 
But a 
of the 
e, and 


, Ought 
but 10. 
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ce the defendants erected twenty buildings for 
« making noiſome,.. ſtinking and offenſive 


„ liquors; and then and there made fires of 


c ſea-coal and other things, which ſent forth 


4 abundance of nome, offenſive and finking 


« ſmoke; and made, &c. great quantities of 
« norfome, Menſive, ſtinking liquors; called, &c. 
« whereby and by reaſon of which noiſome, 
« offenſive, and ſtinking, Sc. the air was 
« impreguated with noiſome and offenſive ſtinks 
« and finells; to the common nuſance of all 
ce the king's liege ſubjects, inhabiting, Sc. and 
« travelling and paſſing the ſaid king's com- 
* mon highway, and againſt the peace, Sc.“ 
Sir Richard Lloyd—tor the defendants—(on 
Monday, 15th November, 17 56,) would have 
moved a mixed motion; viz. both for a new 


5 trial, and alſo in arreſt of judgment; or, at 
leaſt, in arreſt of judgment ff, and for a 


new trial afterwards. But 
The court held that neither of theſe methods 
could conſiſt with the GENERAL RULE of the 


court, or with a particular rule made in this 
Caſe, to give them leave to move either of 
theſe motions on this day, though the four 
days given upon the poſtea were expired. 
Whereupon Sir Richard was obliged to begin 
with the motion for a new trial. And he faid 
that this indictment was laid for making a 
liquor from whence the air was impregnated 


with noxious, hurtful, unwholſome, and ſtinking 


qualities: and the Engiih word, © noxious” 
anſwers to the Latin © zocivus.” But it ap- 
_ peared he ſaid, upon the evidence, that the 
fumes, however offenſive and diſagreeable to 


many perſons, were by no means in reality 
noxious, hurtful, or unwholſome ; but the con- 
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Rule to ſhew cauſe: With'this-addition, — 
ce That the defendants ſhould have three days 


ce time to move in arreſt of judgment; After 


« the court ſhall have given their opinion 
c upon the preſent motion, for a new trial, as 
ce upon a verdict AGAINST evidence.” 

On Tueſday the 23d. of the - month, 
Mr. Juſt. Dex1sow reported the evidence; 
which was of great length, he faid, there being 
about 7 5 witneſſes on each ſide: however, he 
collected the eee of it together in his 
report. 

It appeared to be very firong on the part 
of the proſecution : and he declared himſelf 
ſatisfied with the verdict. And it appeared 
upon his report, that the ſmell was not only 
intolerably offenſive, but alſo noxious and hurtful, 
and made many perſons fick, and you them 
head-achs. | 

Mr. Juſt. FosrER ſaid chat 6 105 Home" and 
© nm were ſynonimous terms; and that 
there was no other Latin word for “ noxious,” 
but © nocivus.” 
The rule was therefore DISCHARGED, as to 
ſetting aſide the verdi#?. 

Bright, Extr, The plaintiff's counſel moved for a NRw 
2” —— TRIAL, upon payment of coſts; and obtained 
T. 30 and 31. A rule © to ſhew cauſe why this verdict ſhould 
Sg. 0, not be SET ASIDE upon payment of coſts.” 

Evidence on Lord Mansfeld ſaid that he did not chooſe, 
poth ndes. in any cauſe, tried before him, to conclude 


the matter by a ſhort report, “ that he was 


« ſatisfied, or diffatisfied, with the verdict.” 
He would. ſtate the caſe. particularly to the 
court; and reſerve declaring his opinion of 


the verdict, (which he had not yet intimated, 


either at the trial or fince,) till he had heard 


the « SOT on both ſides. 
This 


8 
: * 


LL 0041 
This was an action upon che caſe, brought 


by the; plaintiff, as executor of Hannab Criſp, 


widow, deceaſed, againſt the defendant, upon 
N note, in the following words, (all 


the defendant's own writing,) which was 


proved and read: I acknowledge to have 
« borrowed af Mrs. Hannah Criſp, "this 29th. 


« day of September, 1753, the ſum of 60 I. 
„ for which I promiſe to pay 51. per cent. per 
annum, and to be accountable for the whole, 


« ſix months after notice given for that pur- 
« poſe. Fohbn Eynon. September 29th, 17 53.” 


The defendant ſet up a diſcharge, by a writing 


in the following words: ©. I promiſe unto John 
« Fynon, that, in conſideration of his paying 
« unto ME, intereſt for 60 1. he has of mine, 
during my life, after the rate of 5 1. per 


* 


* cent. per annum, that then the ſaid 60 l. at 


** 


my deceaſe, ſhall be his, and his note for 
« the ſame ſhall be void, and of none effect. 
« Witneſs my hand, this 10th day of O#ober, 
« 1763. Hanuah Criſp.” The body was all 
his own hand; but he called 72vo witneſſes who 
ſaid they believed the name ſubſcribed to be 


the hand of the teſtatrix : but their knowledge 
of her hand was very ſlight, one. of them 
having only ſeen her ſign a receipt. | 


He alledged that ſhe gave this diſcharge, 
in conſideration of a marriage between him 


and Rebecca Bright his now wife, (ſiſter to the 


plaintiff.) 
He produced a will, in his own cuſtody, 


bearing date the 11th of Auguſt, 1753, by 


which the teſtatrix had made the ſaid Rebecca 
Bright her executrix and reſiduary legatee. 


This marriage was not till May, 1754: the 


teſtatrix died in _ 17 56. 
I 
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It came out, upon his own evidence, that 
the teſtatrix was not worth 200 l. and that ſhe 
paid five ſhillings a week, or at the rate of 
1 _ a year, for her board. He could make 
o proof of the conſideration alledged : the 
fartheſt that any of his witneſſes went was to 
ſay, © that the teſtatrix ſeemed to approve the 


c match.“ 


The plaintiff in reply, inſiſted „ that the 


* ſignature was forged.” Jaſiah Bright ſwore, 
thar the defendant's wife did not know. the de- 
fendant had borrowed any money from the 
teſtatrix, till after ſhe was married. After 
ſhe was acquainted with it, ſhe preſſed him to 
pay the money, out of a legacy of 1 50 l. from 
one Sarab Hart, which he received: for the 
teſtatrix might call it in. The defendant bid 
her not be unealy: . Ty for 1. muſt bare ſix 
4 months notice.” _ 

Several witneſſes proved, that 7 Gr ih, 
«bout Michaeimas, 17 54, talked of calling in 


the money upon this tl and ending it to 


other perſons. 


That in 1755 and 17 56, the ordered Latin 


to be wrote to the defendant for the money ; 
when ſhe gave theſe orders, ſhe produced the 
defendant's note, and faid © the intereſt was 
cc not enough to maintain her.“ 

It was proved that the defendant entered a 
caveat at Doctors commons, in April, 17 56: and 
when he found ſhe had made a will in favour 
of the plaintiff, and conſequently revoked that 
which was in favour of his wife; he was very 
warm, and mentioned a note from him to her ; 
and declared he would not withdraw his cavea!, 
unleſs it was given up. 


The plaintiff examined no witneſs, to ſay 
che 1 Ignature was not her hand ; by way of 


rejoinder, 


a. < M- ai 


I $200 ; 

CONES 
4. {t 2 „ by \ 
Weds, . 


that 
t ſhe 
e of 
nake 
the 
18 0 
e the 


the 
wore, 
e de- 
1 the 
After 
im to 
from 
r the 
it bid 
ze fix 


Crip, 


ng in 


it to 


letters 
One y; 
ed the 
{t was 


ered a 
2 and 
favour 
d that 
is very 
to her; 
caveat, 


to ſay 
way of 


oinder, 


14 1 


rejoinder, they called witneſſes to the defen- 


dant's character : who gave him a good one. 


The defendant inſtructed his counſel to ſay, 
that he always underſtood the gift to be re- 


vocable by Hannah Criſp during her life; but if 


ſhe did not revoke or call in the money duri 
her life, then the debt was to be diſcharged. 
The principal queſtion made at the trial 


was, © whether this latter note was forged, or 


<« not.” And as to that, the two witneſſes who 
believed it to be her hand, were not oppoſed 
by any witneſſes to the contrary : the reaſon 
getting it inſpected. FT) 

His lordſhip ſaid, he left two queſtions to 


the jury: (rſt.) & Whether the name of the 


te teftatrix was forged; (and.) If they took it 
upon the evidence laid before them to be her 
hand, then © Whether it was not obtained by 
« fraud, and without her Enowing the contents 
ce and effects of the writing fe ſigned.“ 
The jury found for the defendant. 
Lord Mangfeld intimated nothing, then, as 
to his own opinion of the caſe; and profeſſedly 
avoided doing it now, till he ſhould have 
heard the counſel. N i 
They were accordingly heard. And they 
who ſhewed cauſe againſt the rule, went very 
much at large into the propriety and riſe of 
granting new trials. They urged that a verdict 
ought to be conclyſive, where evidence of any 
ſort was given on hotþ ſides. That the forgery 
here was the only queſtion-: and if the plaintiff 
objected fraud and impoſition, he muſt go to a 
court of "equity fer rellen. 
LORD MANSTIELID.— Trials by jury, in civil 


cauſes, could not ſubſiſt now, without a power, 
ſomewhere, to grant new trials. 
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17 an erroneous judgment be given in point 


of law, there are a Ways to review and- _ 


it right. 

\ Where a court judges of fact un depofs- 7 
tions in writing, their ſentence or decree may, 
many ways, be reviewed and ſet right. 

But a general verdict can only be ſet right 
by a ne trial: which is no more than having 
the cauſe more deliberately conſidered by 


| another jury; when there is a reaſonable doubt, 
or perhaps a erke that dene bas- not 


been done. 

The writ of artaint is now a mere Gund) in 
every caſe: in muy it does not pretend to be 
a remedy. - 

There are numberleſs cauſes of falſe verdicts, 
without corruption or bad intention of the 


jurors. They may have heard too much of 


the matter, before the trial; and imbibed pre- 
zudices, without knowing it. The cauſe may 
be intricate: the examination may be ſo long 
as to diſtract and confound their attention. 

Moſt general verdicts include legal — 85 
quences, as well as propoſitions of fact: 
drawing theſe conſequences, the jury may wil. 
take, and infer directly contrary to law. 

The parties may be '/urprized, by a' caſe 
falſely made at the trial, which they had no 
reaſon to expect, and therefore could not come 
prepared to anſwer. 

If unjuſt verdicts, obtained under theſe and 
a thouſand like circumſtances, were to be con- 
cluſive for ever, the determination of Civil 
property in this method of trial, would be very 
precarious and unſatisfactory. It is abſolutely 

neceſſary to juſtice, that there ſhould, upon many 
occaſions, be opportunities of reconſidering the 
cauſe by a new trial, And it is done in a way 
H | very 
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very favourable to the parties for whom the 
wrong verdict is given: it is, pon payment of 
coſts, Whereas in other caſes where a wrong 
judgment is reverſed, coſts are paid as if the 
inſtance. | : 

It is Nor true © that no new trials were 
<« granted before 1655 :” as has been ſaid from 
Style 466. 


right judgment had been given in the firſt 


In Slade's caſe, M. 24. C. 1. (which was in 


1648,) in B. R. reported in Style 138; The 
court was moved for judgment formerly ſtayed 
upon a certificate, made by Baron Atkins, 
That the verdict paſſed againſt his opinion.“ 
Bacon juſtice ſaid, © judgments HAVE BEEN 
arreſted in the common-pleas, upon ſuch certi- 
ficates.” © Hales, of counſel with the defendant, 


prayed that the judgment in that caſe of Slade 


might be arreſted, and that there might be a 
new trial; for that it HAD BEEN DONE THERE- 
TOFORE, in ike caſes. Indeed that caſe, as 
there reported, repreſents Roll juſtice to hold 
« that it ought not to be ſtayed, 7bough it 
“ have been done in the common-pleas : for that 
it was too arbitrary for them to do it.” And 
he adds, You may have your attaint againſt 
*.the jury; and there is no other remedy in 
<« law for you; but it were good to adviſe the 
<« party to ſuffer a new trial, for better ſatis- 
56 faction.“ a 

In the caſe of Mood v. Gunſton, Michaelmas, 
1665, Banc. Sup. Style 466. (which was an 
action upon the caſe, for ſpeaking fcandalous 
words of the plaintiff, and a verdict for the 


Vide Pot VI. 


plaintiff, with 1 500 l. damages,) the defendant - 


moved for a new trial. And Ghn chief juſtice 
faid, „It was in the diſcretion of the court, in 
*« /ome caſes, to grant a new trial; but this 
| « muſt 
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« muſt be a judicial and not an arbitrary diſ- 


« cretion. And it is FREQUENT IN OUR 


© BOOKS, for the court to take notice of the | 


c miſcarriages of juries, and 0 grant new 
trials upon them. And it is for the people's 


ce benefit that it ſhould be ſo: for a jury may 


ce ſometimes, by indirect dealings, be moved 
te to ſide with one party, and not to be in- 
ce different betwixt them; but it cannot be ſo 
« intended of the court.” And in that caſe 
a new trial was ordered, upon the defendant's 
paying full coſts ; the judgment ſtanding as a 
ſecurity to pay what might be recovered upon 
the next verdict. | 

The reaſon why this matter cannot be traced 
farther. back, 1s that the old report-books do 
not give any account of determinations made 
by the court upon motions.” 

Indeed, for a good while after this time, 
the granting of new trials was holden to a de- 
gree of ſtrings ſo intolerable, that it drove 


the parties into a court of equity, to have, in 


effect, a new trial at law, of a mere legal queſ- 
tion, becauſe the verdict in juſtice, under all 
the circumſtances, ought not to conclude : and 
many bills have been retained upon this 
ground ; and the queſtion tried over again at 
law, under the direction of a court of equity; 
and therefore of late years, the courts of law 
have gone more liberally into the granting of 
new trials, according to the circumſtances of 
the reſpective caſes. And the rule laid down 
by lord Parker, in the caſe of the queen againſt 
the corporation of Helſton, H. 12 Ann, B. R. 
(Lucas 202.) ſeems to be the beft general rule 
that can be laid down upon this objec, VIZ, 
ce doing juſtice to the party,” or in other 
words, attaining the juſtice of the caſe.” i 
e 0 
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The REASONS for granting a new trial muſt 


be collected from the whole evidence, and 
from the nature of the-caſe, conſidered under 
all its circumſtances. 


The power may be exerciſed at much leſs 
expence of time and money, therefore more 
beneficially for the ſubject, by the court of com- 


mon law where the cauſe has been tried. 
Of late years, new trials have been granted 


not only after trials at nf prius, but alſo after 


trials af bar. And it is at leaſt equally reaſon- 
able to do it after trials at bar, as after trials at 


niſi prius, (if the juſtice of the caſe demands 


it;) or indeed, rather more fo, as the latter 


muſt be done upon what could have actually 
and perſonally appeared to a /ingle judge only, 
whereas the former 1s grounded .upon what 


muſt have manifeſtly and fully appeared to 
the whole court. 


I come now to the preſent verdict; and 


- ſhould be ſorry that the queſtion depended 


upon wy being ſatisfied, or diffatisfied : and 


therefore 1 have ſtated the whole. 
If the matter in diſpute was of great value, 


I will not fay that all the ſuſpicious circum- 
ſtances might not be a ground for a new trial; 


to give the plaintiff an opportunity of getting : 


the inſtrument peed by perſons acquainted 
with her hand: though I think upon the evi- 


dence laid before the fury, the verdict, in that 


reſpect, was right. 


What I go upon is the apparent W dee 


FRAUD and IMPOSITION in obtaining the diſ- 


charge from the teſtatrix, if SHE really ſigned | 


*. 


FrauD or covix may, in judgment of the 
law, avoid every kind of act: many inſtances 
are Fut in Fermor s:eafe, 3 Co. 77. 1 
8 4 g cc What 
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_—_ What circumſtances and facts amount to 
we „boch fraud or covin,“ is always a queſtion of 
law. Courts of equity, and courts of law, 
have a concurrent juriſdiction, to ſuppreſs and 
*relieve againſt FRauD. But the interpoſition 
of the former is often neceſſary for the Better 

inveſtigaling truth, and to give more complete 

: redreſs. 

The writing, upon the face of i it, ſpeaks 
"1MPOSITION. - It purports being for conſidęra- 
Zion. She releaſes the principal, in conſideration 
"of 51. per cent. during her life: which is only 
legal intereſt, 'and the preciſe rate he. was 
obliged to pay by his note. The defendant 
has fet up another conſideration, not expreſſed ; 

which is not only not proved by him, bur 4%½ 
proved by the evidence on both ſides. 

He now contends, and his counſel have ar- 
gued, © that it was intended to be revocable 
« by her during her life; and therefore was 
« only in the nature of a legacy.” That 
power © to revoke,” is omitted. The writing, 
all of his own hand, and kept in his own cu/- 
zody : and if it was in the nature of a legacy, 
it is revoked by the ſubſequent will. 

The teſtatrix never imagined ſhe had ſtripped 

herſelf of this money: in her circumſtances, it 
would have been madneſs. The defendant, 
during her life, did not dare to ſay, even to 
his own wife,“ that the teſtatrix had given 
«© him this money.” 

He did not dare to claim it, inmediately, 
after her death: but would have compounded, 
by withdrawing his caveat, to have got his 
note delivered up. No anſwer was atrempred, 
by proof, to the apparent impoſition. Upon 
his own caſe ſtated by himſelf, and the evi- 
dence on both 18. Ahe tranſaction to get 

9 2 her 


63 
dulent: and if it be ſo, the law ſays « he 
ce ſhall 20 avail himſelf of it.” © 8 


to the heinous charge of forgery ovly. And 
I left the queſtion of FRAUD to them, with- 


out any expreſs direction, of that the circum- 
« ſtances ſpoke fraud apparent.” The ame 
jury might, upon reconſideration, find a dif- 
rights | 


in this light, I am clearly of b that there 


judge whether I am right, or not. 


He added, that it would be difficult per- 


E 11 haps to fix an abſolute general rule about grant- 
4 c ing new trials, without making ſo many ex- 
1 ot ceptions to it, AS might rather tend to darken 
ö the matter, than to explain i it: but the grant- 
DS ing a new trial, or refuſing it, muſt depend 
i 665 upon the LEGAL DISCRETION of the court, 
831, guided by the ature and circumſtances of the 
198851 particular caſe, and directed Vith a view to 
Ipped the attainment of juſtice. | 
45 8 In the preſent caſe, he faid, it '#pteared to 
ndant, him, © that the teſtatrix, Mrs. Crip, had been 
en to cc impoſed upon: and he held that rraup 
SIP « was ſufficient to invalidate this her de- 
PIs © feazance' (the ſubſequent note of diſcharge 
7a 1 7 « fiened by her,) even in @ court of COMMON 
un bY * Law.” For proof of which, he cited Through- 
ot 0 good's cafe, 2 Cs. 9. where it was holden, 
7 — < that the deed of an unlettered layman, into 
pon the execution whereof he is deceived, by its 
1e 2 « being aps = — to him, or falſely * 
to ge Vor. II. te plained 


her 


her hand to this writing muſt have been au- 


The attention of the jury was artfully FLY 


ferent verdict. 1 dare ſay they meant to do 


But the merits of the caſe appearing to WY 


* a NEW TRIAL, 
eſe are my ſentiments: my brothers will 


Mr. Juſtice Dzx150Nn concurred in them. 
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* plained to him, (though by a ſtranger to 
& ſhall not bind the unlettered bs Yho 
«made de. 
--* ,,, Mr. Juſtice FosrER agreed to the proj riety 
7 of. what had been ſaid, as to ſuch caſes in 
which the juries give verdicts againſt evidence, 
and even as to caſes where there may be a 
- contrariety of evidence, but where the cvi- 
dence upon the whole, in point of probabi- 
lity, greatly preponderates againſt the verdict; 
(which depending on a variety of circum- 
ſtances, is matter of legal diſcretion, and 
cannot be brought under any general rule:) 
but in all caſes where the evidence is nearly in 
equilibrio, he declared that he ſhould. always 
think, himſelf bound to have regard to the 
finding F the juy; for, ad. ;queſtionem 
» See Trials per ce 7 fatti reſpondent gurateres.” In ſuch 2 
nes 13 6.9 IL caſe, It 1s mor the Province. of: the Judge ro yn 
eee termine: it ought to be left to the jur. 
a ; FRAup will invalidate i in a court of: Jaw, 3 
| well as in a court of equity. We all remem- 
ber the caſe of Wyndham v. Chetwynd, P. 1755, 
at G1 in this court, where the court di- 
rected the jury to find non deviſevit,” though 
there was a deviſe in fac, but it was obtained 
by Fraud, and therefore conſidered 25.90 deviſe 
at all. 
And he agreed- with. Lord Manfaid and 
Mr. Juſtice Deniſon, that in the preſent caſe, 
the defeazance or diſcharge (the ſubſequent 
note) was obtained. from Mrs, Ciſb by | fraud: 
and that it appeared, upon the Whole of. the 
evidence, that it was ſo cri : and that 
the jury have drawn a WRONG "CONCLUSION 
b 1 facts -@qmitted 0n..both Jides.... Therefore 
. be rat * verdict ee beer 22 
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* the party to whom the deed. was made,) 


made abſolute. e 
On ſhewing cauſe againſt a rule fer a NEN 


r 
Per Cur. unanimouſ, 


— — 


The gor for ring gat t 


" 
1 
1 4 a 


he verdict was 


o 


TRIAL, which had been moved for by the 
plaintiff, upon an allegation © that the ver- 
ee dict (which was found for the defendant) 
ce was given contrary to evident; ke 
Mr. Foftice F OSTER, (who tried the cauſe) 
now reported, that it was an action for a libel; 
that the charge was proved by the plaintiff; 
but that the 7jury done to him thereby, ap- 
peared upon the evidence to be % very IN- 
CONSIDERABLE, that if the jury had found 
for the plaintiff, * he ſhould have thought 2 


Dr. Burton v. 
Thompſon, M. 
32 Geo. II. 
2 Burr. 664. 
Againſt evi- 
dence, but da- 
mages incon- 
ſiderable. 


half-crown, or even a much ſmaller ſum, to 


have been ſufficient damages: but that the 
jury had gone too far; and inſtead of giving 


the plaintiff very ſmall damages, had found 


a verdict againſt him; which was certainly a 
verdict AGAINST EVIDENCE. | 


© Lord MAxNsTELD.—It does not follow by 


neceſſary conſequence, that there muſt All- 
ways be a new trial granted, in all cafes what- 
ſoever, where the verdict is contrary to evi- 
dence : for it is poſſible that the verdi& may 


ſill be on the fide of the real juſtice and equity 


of the caſe. And of this there are ſeveral in- 


Mr. Juſtice Wilmot was abſent, in Chancery: Mr. 


Gould; of counſel for the plaintiff, moved that it might 


be avithout cofts : but was anſwered by Mr. Juſtice Deniſon 
and Mr. Juſtice Foſter, (Lord Mansfield being now gone,) 
that this was directly contrary to the terms upon which 
he himſelf had moved it. And accordingly they only 
ordered the verdict to be ſet aſide, upon pay ment of coſts 
AST Io ikea ti 5 

Memorandum. The cauſe never came on to be tried 


of the court, and paid the money. 
A | Wo : 


again. Probably the defendant acquieſced in the opinion 


ſtances 


[ 68 J 
* See title Trial ſtances in the “ printed books, particularly 
. Dea rly v. the du tcheſs of Mazarine, |, wh ich 
Eſq; N is directly in int.] Nit wt þ 
al. +Vide | Here the jury have found. for, the defen- : 


Pr dant, whereas my brother FosTzR, who tried ab 
; hither out of Yorkſhire) ſays that © he thinks | 
c half a crown, or leſs, would have been da- Fe 

ee mages ſufficient, Ir they had given their ver- 1 

coſts, before he can have a ney trial. There- 51 


fore I do not think that we ought to interfere, 
merely to give the plaintiff an opportunity of Wi 
haraſſing, the defendant at a great expence to 
himſelf; where there has been 10 real da- 
mage, and where the injury is ſo trivial as 
not to deſerve above an half- crown compen- 


not to d e enen 6 | the 
ſation. Beſides the plaintiff has brought the & f 
ada action to be tried at a great diſtance from the 25 
| | proper county, The cauſe of action is in the 4 3 | 
| | nature of a crime: the implied damages are, « 45 
: 64>: 1 ; 7 * : 14 ks s 5 ; 
— 4 in ſome meaſure, by way of puniſpment. An « 75 
indictment or information would lie. And in Abe { 
criminal caſes, where the defendant is acquitted, upon 
| a new trial cannot be granted, 2 
N. Juſtice Deniſon, Mr. Juſtice Faſter, and chen 
| Mr. Juſtice /zmet, all ſpoke in very explicit of 3b 
13 J.. 0 I; 
li 225 0 4 it upon 
11 Her Cur. unanimouſly, . -- Sas 5: 4 
Ihe rule to ſhew cauſe why there ſhould theft 
i | not be a new trial, was DISCHARGED, _ On 
1 Pillang 7 On Friday the 25th of January laſt, Mr. defcent 
4 V. | ; ; br; wi 
17 and Hopkins, Attorney General Nor on, on behalf of the "Th 
i B. A. Tren, plaintiffs, moved for a new trial. He moved gk 
8 B. R. Tueſday, | | N oY om i op icy Febru, 
1 30 April, 1765. It as upon A verdict againſt f evidence: the ſub- that h: 
| 3 Burr: 1063- | ſtance of which evidence was as follows. ig 4 
Againſt evidenn O i Ig 27 tiffs al 
O; a nudum pas | ff ENT) of ER by; 
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moved 
he ſub- 
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and paid the money; and then wrote to the 


defendants. | 


February laſt, it turned upon the ſeveral eters 


One 


"3&9 6 


One he, a merchant in Feland, defired - 
to draw upon the plaintiffs, who were mer⸗ 
chants at Ratterdam in Holland, for 8001. pay- 
able to one Clifford, and propoſed to give 
them credit upon a good houſe in London, for 
their reimburſement, or any other method of 
reimburſement. FF 
The plaintiffs, in anſwer, deſired a confirmed 
credit upon a houſe of rank in London, as the 
condition of their accepting the bill. I hite 
names the houſe. of the defendants, as this 
houfe of rank, and offers credit upon them. 
Whereupon the p/aintiffs honoured the draft, 


defendants Yan Mierop and Hopkins, merchants 

in London, (to whom Fhite alſo wrote about, 

the ſame time,) defiring to know, © whether See poſt, Mr. J. 
« they would accept ſuch bills as they, the June in ws 
« plaintiffs, ſhould, in about a month's time, caſe. ' 

«© draw upon the faid Yan Mierop's and Hop- 

« kins's houſe here in London, for 800 1. upon 

« the credit of WHITE:“ and they, Having 

RECEIVED THEIR ASSENT, accordingly drew 

upon the defendants. In the interim, I bite 

failed, before their draft came to hand, or was 

even drawn : and the defendants gave notice 

of it to the plaintiffs, and forbid their drawing 

upon them; which they, nevertheleſs, did: 

and therefore the defendants refuſed to pay 


MO Bn NY ME” 43 
On the trial, a verdict was found for the 


Upon ſhewing cauſe, on Monday the 11th of : 


that had reſpectively paſſed between the plain- 

tiffs and defendants, and White. The letters 

were read: 1ſt. Thoſe ® from White and Co, * Dated 16th 
in Ireland, to the plaintiffs in Holland; (by e 
TY which 
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which it appeared that Pillans and Roſe had 
then accepted the bills drawn; upon them by 
* White, payable to Clifferd ;) then thoſe of the 
plaintiffs to the defendants; and alſo White's to 


the defendants; then thoſe of the defendants 


© Datedrg Mar. to the plaintiffs, agreeing to honour their bill 


$762- 


drawn on account of Mhite; the letter from 
the defendants to the plaintiffs, informing 
them © that V bite had ſtopt payment, and 
deſiring them not to draw, as they could: not 
accept their draft; and laſtly, that which the 
" platnriffs wrote to the defendants,: *. that they 
ould draw on them, holding them not. o 
et be at liberty to withdraw from their engage. 
« ment. 
The N for the eee were Mr. 


ä 1 Davy and Mr. Wallace. They ob- 


ſerved that the plaintiffs had given credit to 


- Ihite, above a month before. the defendants 


that Pillans and Roſe had then actually accepied 
Aißord's bills: but Van Mierep 


did not agree to honour their drafts; till the 


— 


miſe was made. 


had agreed to accept their draft: for it ap- 


pears by White's letter of 16th February, 1762, 
and Hopkins 


I gth of March, 1762: therefore the  con/i- 
eration was pajt and done, before their pro- 
And they argued, and prin- 


_.cjpally inſiſted, © that for one man to under - 


i take to pay another man's debt, was a voip 


| undertaking, unleſs there was ſame confideraticn 


for ſuch undertaking; and that a mere gene- 
ral promiſe, without bengft to the promiſer, or 


loſs. to the promiſee, was a nudum pactum. 


; 1955 they cited 1 Bulſt. 120. Thorner v. Fie!d. 


Der 272. pl. 31. Hunt v. Bate, 2 Vern. 224, 


RG Cecil et al. v. Earl of Saliſbury, 1 Ro. 
Abr. 11. 


1. letter Q. © Conſideration exe- 
Yep. 40, 41. and 2 Strange 933. 


be cuted.“ 
: | Hay es 


1 2 - 
Hayes Ve Warren; where a paſt conſideration 
was” holden inſufficient to raiſe, an aden 
dow fo Noch t FR 
The Cl for the lain: were. Mr. "og 
Attorney General, Mr. Walker, and Mr. Dun- 


* See likewiſe 
Hardres 72, 73s 


ning. They denied this to be a paſt conſide- 


ration; and inſiſted, that the liberty given to 
The plaintiffs, “ #0 draw upon a confirmed houſe 
jn London,” (which was prior to the under- 
taking by the defendants,) was the conſidera- 
tion of tbe credit given by ibe plaintiffs to 
M bite's drafts; and that this was a good and 

" ſufficient conſiderution for the undertaking made 
by the defendants. It relates back to che ori- 
r tranſaction. 

If any one promiſes to pay for goods dek- 

vered to a third perſon, ſuch Pant, being 
in writing, is a good one. 

And here Mybite had had 800 l. from che 
plaintiff, upon this aſſurance: and the de- 
fendants undertake in 2oriting, in purſuance 
and completion of this original aſſurance, to 
be anſwerable for White's reimburſing the 
plaintiffs; and a promiſe in . Is out of 
the ſtatute 11 

This caſe oe not fall within thoſe that have 
bern cited: for Van Mierop and Hopkins have 
made themſelves originally liable. An ex Poſt 
jacto event cannot alter the nature of an ori- 
ginal promiſct. Their original promiſe made 

chem fiable, and hound them; and they are 
obliged, both by law, and in honour and ho- 
3 to perform it. | 

It is a mercantile tranſaction; ad it muſt 
| be conſidered, | upon the whole of it, as an 
admittance © that the defendants either had, 
% or ſoon would have, effects of Wie © in 
"<5 4 thee hands.“ E 

F 4 Lord 
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Lord MavsrizIl D. The objection is, ic that 
the letter whereby Jan Mierep and Hopkins 
, undertake. to honour the plaintiffs yes 8 
F<. mudun: palum. The other: fide deny it. 
This is the only queſtion here. 
But this is quite different from what paſſed 
at the trial: the nudum pactum was not men- 
tioned at bat time. The grounds it was ar- 
gued upon chere, were, 1ſt, That this imported 
to be a credit given to Pillans and Roſe, in 
proſpect of a ſuturt credit to be given by them 
to bite; and that this: credit might well be 
oountermanded before the advancement of any 


money: and this is ſo. 2dly, That there was 
a fraud; for that Yan Mierop and Hopkins had 


reaſon to think that bite had ſent goods to 
Pillaus and Roſe; whereas this was a mere 
lending of credit. 3dly, That if Pillans. and 
Raſe had received goods from White, and re- 
tained them till he failed, the defendants un- 
dertaking was revocable. 

I was then of opinion, that Van Mierop and 
Hopkins were Bound by their letter, unleſs there 
was lore fraud upon them: for that they had 


engaged under their hands, in a mercantile 


iranſafion, © to give credit for Pillans and 


% Roſe's reimburſement. And J did not ſee 


it to be future, as had been objected; nor did 


J ſee any fraud. And nothing was then urged 


Man its being nudum pactum. 


I have no idea, that promiſes « for che debt 
4 aalen. are applicable to the preſent 


T'n1s 1s (as Mr. Walker faid) a gnercentil? 
tranſaction; and it depends upon theſe letters 


from merchant. to merchant about boncuring' 
hills to ſuch an amount: and this credit is 


ren upon a ſuppoſition, . that the perſon 


who 


«pay 


ſidera 
leaſt / 
It ſee 
ſome « 
all, 1 


mean 


I 
4 ah 15:t0 draw upon the undertakers Within 
« a certain time, Bas goods in their hands, or will 
« have them. Here, Plans and Rye truſted 


to this undertaking : and there is 0 fraud. 


Therefore it is quite upon auother foundation 
than that of a naked promiſe from one c to 
« pay the debt of another,” 5 

Mr. Juſtice WIL MOT. —I own, the want of 
conſideration, at firſt. occurred to me: but I 


now am ſatisfied, that this caſe has nothing to 
do with the caſes of undertakings by one to 
4 pay the debt of another.” In thoſe caſes it 


is ſettled, that where the conſideration is 


the action will zt lie:” and yet this 


D a bard caſe. The meer promiſe “ to 


e pay the debt of another, without axy con 


ſideration at all, is nudum pactum: but the 


leaſt ſpark of a conſideration will be ſufficient, 
It ſeems almoſt implied, that there -muſt be 


ſome conſideration : but if there be none at 


all, it is nudum pattum. The ſtatute muſt 
mean ſuch a ſpecial prorniſe as would have 
ſupported an action. 


But ALL this is out of the preſent caſe. 80 


alſo, 1 think, is all the ee correſpon- 


dence. 
It lies in a narrow w compas. 


White, Pillans, and Roſe, and Van Mierep a and 


Hopkins, had all a correſpondence together; 
they have intercourſe together, mutually, in 
mercantile tranſactions. Pillans and Roſe write 
to Jan Mierop and Hopkins, to know © whether 
« they will honour their drafts for 8001. in 
* about a month's. time.” They ſay, they 
will, Now it ſtrikes me, as Mr. Walker ſaid, 
that it admits & that they either have aſſets or 


effects of H/bite's in their hands, or “ that 


. then have credit upon him.“ Now by zhis' 
under- 
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undertaking of a good houſe in London; and relying in th 
upon it, they are deluded and diverted from of a 
uling any legal diligence to purſue M pite, or c oy 
even not to part with any effects of his which Se 
they might have in their hands. Therefore behal 
this ſeems to be an irrevocable undertaking by plain 
Yan Mierop and Hopkins: and they ought to miſin 
be bound by it. W 5 yPaLD there "mo _Was 2 
·0 be a new trial. Ps 
Lord MansrFitLD. =Y letter of vedic may on th 
may be given as well for money already ad- à cot 
vanced, as for money to be advanced in future. Lond 


Let it be argued again the next term; and firſt! 
you ſhall have the opinion of the. obole court, dants 


Mau em,, / And 
- Yeſterday, this matter en came on and t 
again; and was argued by Mr. Wallace, for them 
the defendant; and by the fame .counſe] as after 
argued laſt term, for the plaintifff into 

The latter repeated and enforced their _y ; <a" 
ments: they ſaid the conſideration moved | af 
from White to the defendants; not from the this « 


vitiat 
accep 


before 


plaintiffs Pillans and Roſe, to the defendants: 
and as the defendants have undertaken for 
White, they can't revoke or retract” their en- 


gagement. whic 

This caſe is not like the eaſes N hc aſſur: 
of Which are ſtrange caſes, and not founded reim 
on ſolid or ſufficient reaſons; and in others of fraud 
them, there was 0 meritorious conſideration plain 
at all. And Mr. Walker: cited Hardres 71. 2 
Reynolds v. Profſer ; where the confideration woul 
was adjudged fufficient, notwithſtanding all « aa 
the reaſoning of Sir Thomas ae and all requi 
the caſes cited by him. tracte 
That was an aſſumpſit by a Wanger ü in con- Al 
Gderation that the plaintiff would forbear to not t 


+ Lord Abergaveuny upon a judgment, 
in 


E ] 


in the name of the one plaintiff, by virtue 


of a letter of attorney © to receive it to this 
c own ule.” 


Serjeant Dauy was heard, this morning, on 


behalf of the defendants ; and urged, that the 


plaintiffs gave credit to V bite, upon his pro- 


miſing to reimburſe them: and he ſaid, there 


was a fraudulent concealment of facts. 
WRITE's. firſt letter could have no influence. 
on the plaintiffs. For they afterwards deſired 


a confirmed credit upon a houſe of rank in 
Landon: ſo that they did not rely on Y/bite's. 


firſt letter which offered credit on the defen- 
dants, or any other method of reimburſement. 
And nothing had hen paſſed between MY bite 
and the defendants. For the firſt letter between 
them was on the 16th of February, (a fortnight 
after:) and then the defendants were deceived 


into a falſe opinion © that it was for a future 


e credit, and not to ſecure a paſt acceptance 


f M hites bills by the plaintiffs.“ And 


this concealment of circumſtances is ſufficient to 
vitiate the contract. The PLAINTIFFS had 


accepted a bill of 8001. of Vbhite's, a fortnight 


before the defendant's letter of 16th February : 


which bill the plaintiffs had accepted upon | 
aſſurance of credit on a houſe in London, to 


reimburſe them. And this tranſaction was 


fraudulently concealed, both by White and the 


plaintiffs, from the defendants. 

If this had been diſcloſed, the defendants 
would have plainly ſeen < that the plaintiffs 
« doubted of White's ſufficiency ;” by their 


requiring further ſecurity for his ajrendy con- 


tradted debt. 


All letters of credit relate to future credit ; 
not to debts _ incurred: nor can the ad- 
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A bill cannot be accepted betersd it 6 drawn. 
This is only a promiſe to accept: for it is on- 
a promite to Van; w_ bill; not a promiſe 


«to pu i.. 


of conſideration; unleſs there be at leaſt an 
implied promiſe from the debtee * to forbear 
«: ſuing the original debtor. But here was a 
debt clearly contracted by White with the 
plaintiffs on the credit of bite: and there is 
no promiſe from the plaintiffs * to forbear 
t ſump White.” * A naked promiſe is a void 
- | promiſe: the conſideration moſt ot Executory, 
not paft or execttted. © tip ag 
Ford MANSFIELD aſked; if any caſe could 


be found, where the undertaking; holden t to be 


4 mudum puctum was in writmg.. © 

Serjeant Davy.— It was antientiy Adobe; 
ce whether ' # toritten acceptance of a bill of 
« exchange was binding, for want of a con- 
« ſideration.“ Ie is fo faid, _ fornewherne - in 
Lutwyche. os ab 

Lord Avis —This is a matter of 
great confequence to trade and commerce in 
ever light. 


If there was any bid of Saul in this Win: 


abort, the collſon and mala fies would have 
vacated the contract: but from theſe letters, 
it ſeems to M clear, that there was none. The 
firſt propoſal from Maite, was to reimburſe 
de the plaintiffs by a remittance, or by credit 
e on the houſe of Van Mierop. This was the 
alternative he propoſed. The plaintiffs choſe 
the latter. Both the plaintiffs and I hite wrote 
to Van Mierop and OINPany s they anſwered, 


F 


"cer of money thereupon, include al fol 7 


A promiſe 6 pay * poſt debt of another 
« perſom is void at common law, for want 


So that the defendants aſſent to the propy/al made 


" White's ſufficiency, or meant to conceal any 
KG from the defendants. . , 


be admitted, to prove the law of merchants. 
We. muſt. conſider it as a point of law. A 


nudum pattum does not exiſt, in the uſage and 


want of conſideration was for the ſake. of bi- 


writing, as in covenants, ſpecialties, bonds, Sc.“ * vide 3 Burr. 
there was no objection to the want of conſi- 639. 


Want. of conſideration is nat an objection. 


drawn on, Van Mierop and Hopkins, payable to 
_ the. plaintiffs; it had been nothing to the 


they had accepted his bill. And this amounts 
to the ſame thing * will give the bill due 
man agrees <. that. he willdo the formal part,” 
ceptance of a bill) as if actually done. This 


is an engagement to accept the bill, if there 
was a neceſſity to accept it; and to pay it, 


1 
« that they would honour the plaintiffs draft.” 


by White, and ratify it. And it does not ſeem 
at all, chat the plaintiffs then doubted of 


there be zo fraud, it is a mere queſtion 
of law. The law of merchants, and the law 
of the land, is the ſame. A witneſs cannot 
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law of merchants. 
I take it, that the ancient notion about the 
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dence only: for when it was reduced into 


deration. And the ſtatute of frauds proceeded 
upon the ſame principle. 


In commercial caſes amongſt merchants, the ; 


This is juſt the ſame thing as if bite had 
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plaintiffs, whether Van Mierop and Co. had 
Hells of White's in their hands, or not; if 
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« honour,” is, in \_ effect;. accepting it. If a 


the law looks upon it (in the caſe of an ac- 


« when due: and they could not. afterwards 
retract. It would be very deſtructive to trade 
and to ruſt. in commercial dealings, if they 


could. 


ue nes HR cre; ae 


1 
could. There was nothing of nudum paftum 
mentioned to the jury ; nor was it, I dare ſay, 
at all in their idea or contemplation. | 
F think the point of /aw is with the plaintiffs. 
Mr. Juftice WIIMOT.— The queſtion is 
ce whether this action can be ſupported, upon 


_ « the breach of this agreement.” 


I can find none of thoſe cafes, that go upon 
its being nudum paitum, that are in e 
they are all upon parol. e 

I have traced this matter of the mudum 
pattum : and it is very curious. | 

He then explained the principle of an 
agreement being looked upon as a" nudum 
pactum; and how the notion of a mudum aden 
firſt came into our lat. 8 

Hie ſaid it was echoed from the civil Jaw, 


Ex mi patto non oritur attio.” Vimius gives 


the reaſon, in ib. iii. tit. De Obligationibus, 
4to. edition, 596. If by fipulation, (and 3 
fortiori, if by writing,) it was good without 
conſideration.” There was no radical defect 
in the contract, for want of confideration : 
but it was made requiſite in order to put 


people upon attention and reflection, and to 


prevent obſcurity and uncertainty : and in that 
view, either writing or certain formabties were 


Bate y 60d ter Idem. on Juſtiniun, to. edit. 614. 


Therefore it was intended as a guard againſt 


raſh inconſiderate declarattons; but if an un- 


dertaking was entered into upon geliberation 


and refleion, it had activity; and ſuch pro- 
miſes were binding. Both Grotius and Puffen- 


dorf, hold them bbligatory by the law of nations. 


Got. lib. ii. c. 11. De Promiffis. © Puſſend. 


lib. iii. c. 5. They are morally good; and only 


require” Seer intent: therefore there is no 


FOR 8 — | * 182 reaſon 


writings interweave a great many things out 


4 29 J 


reaſon. to extend the principle, or carry 1 


Further. 6-5 FF 4 


There would have been no douks upon the 


preſent | caſe, according to the Roman law; 


becauſe here is both /ipulation (in the expreſs 
Roman form) and writing. 

Braon (who wrote * Temp. Hen. III.) is the * Sub ultima 
firſt of our lawyers that mentions. this. His H. I. Regis! 
of the Roman law. In his third book, cap. 1. 

De Actianibus, he diſtinguiſhes berween naked 
and cloathed contracts. He ſays that © obligatio 
©, eſt mater actionis; and that it may ariſe 
ex contractu, multis modis; ; ficut ex conventione, &c. 
fecut ſunt patta, conventa, que nuda ſunt aliquando, 

aliquando veſtita, &'c. Gs. _ | 

Our own lawyers have adopted exactly the | 
ſame idea as the Roman law. f Plowden 308. b. + This probably 
in the caſe of Sharyrgton and Pledal. v. Strotton oon eee 
and others, mentions it: and no one contra- Sir J. Burr. ſup- 
dicted it. He lays down the diſtinction be- Pesteltf vas mh 
tween contracts or agreements in words (which 3 
are more baſe,) and contracts or agreements uto argued for 
in writing, (which are more high;) and puts dhe defendants. 
the diſtinction: upon the want of. deliberation 
in the former caſe, and the full exerciſe of it 
in the latter. His words are the marrow of 
what the Roman lawyers had ſaid. © Words 
« paſs from men ligbily:“ but where the 
agreement is made by deed, there is more 
time for deliberation. For when a man paſſes 


a thing by deed, firſt,” there is the determina- 


tion of the mind to do it, and upon that he 


cauſes it to be written, which is one part of 5 
deliberation, and afterwards he puts his ſeal 

to it, which is another part of deliberation; 

and laſtly, he delivers the writing as his deed. 

« The delivery of the deed is a ceremony in 

« law, 
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| merely verbal, it is bad. Ter 1 


* Vide 2 Sir 
J. S. 933. 


+ Church and 
Church's caſe ; 


L 80 J 


9 hu ſignifyin fully his good will that the 
** thing in the deed Mole paſs from him who 
5 made the deed, to the KS And there- 
a * fore a deed, which mult neceſſarily be made 
upon great thought and 9 ſhall 
8 « bad, without regard to the conſideration. 
The voaldugſ of che conſideration is the ame, 
in reality, in both cafes: the reaſon of adopt- 
"he the rule was the ſame, in both caſes though, 
there is a difference in the ceremonies required 
by each law. But 10 inefficacy ariſes mere 
from the naked promiſe. 


Therefore, if it ſtood only upon the naked - 


promiſe, it's being, in this caſe, reduced into 
writing, is u ſufficient guard againſt furpriae: 
and erefore the rule of nudum 1 does 
not apply in the preſent caſe. a 
I cannot find, that a nudum pattum roidenced 
by writing has been ever holden bad: Ard I 
ſhould think it good? though. Where it is 
hrs — give 20 5 
n it's being always, when in writin 
ny of 0 4 caſes are e and + 
ſurd : fo alſo are fome of the modern ones; 
particularly, that of Hayes v. Warren . The 
reaſon of the reverſal of the judgment was, 


< that it did not appear by the declaration, to 
«be either for the $engjit,” or at cke regel of | 


© the defendant.” - 


It is now ſettled, < the where the act T 
rſom promiſing, 


4e done at the requeſt of th 
cc it will be a ſufficient ff 
<« promiſe upon.” 

In another inſtance, tab Arianeh has been 


ation to graft the 


relaxed: as for inſtance, + burying a ſon; or 


cited in Rayms T curing a ſon; the ' conſiderations were both 


260, 


1 Vide 2 Leon. 


111. 


down into common enſe, of late times. 


— wed has „* T, =s 


rs e 8 © However 


mx. g ; * 


Faſt; and yet holden ood.” It has been melting 


houſe 
accep! 
cc- to 

whom 
« will 
« that 
vented, 
calling 
his eng 
complie 
call up 
of the 
after ty 
were p 
a perfe 
« then 
6e eim! 
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5 com 
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ever /o | 
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" However, I do here fee a confideration. If 


it be a departure from any right, it will be 


ſufficient to graft a verbal promiſe upon. Now 


here, Fhite living in Ireland, writes to the 
plaintiffs to honour his drafts, for 8001. 
* payable ten weeks after.” The plaintiffs agree 
to it, on condition that they be made ak at 
all events. White offers good credit on a 
houſe in London, and draws : and the plaintiffs 
accept his draft. Then White writes to them, 
« to draw on Yan Mierop and Hopkins :” to 
whom the plaintiffs write, © to inquire if they 


« will honour their draft?” They engage 


« that they will.” This tranſaction has pre- 
vented, ſtopt, and diſabled the plaintiffs 258 
calling upon White, for the performance of 


his engagement. For White's engagement is 


complied with : fo that the plaintiffs could not 
call upon him for this ſecurity. I do not ſpeak 
of the money; for that was not payable *cill 
after two uſances and a half. But the plaintiffs 


were prevented from calling upon Mhite for 


a performance of his engagement © to give 
them credit on @ good houſe in London, for 
« reimburſement :* ſo that here is a good con- 


ſideration. The law does not weigh the quantum 


of the conſideration. The /u/pen/ton of the 
plaintiff's right “ to call upon Vite for a 
“compliance with his engagement,” is „- 
cient to ſupport an action; even if it be a 
ſuſpenſion of the right, for 4 day only, or for 
ever ſo little a time. * | 

But to conſider this as a compmercta! caſe. ALL 
nations ought to have their laws conformable 
to each, other, in _/uch caſes. Fides ſervanda 
eff; fimplicitas gentium pravaleat.  Hodierns 
mores are ſuch, that the- old notion about the 
nudum pactum is not ſtrictly obſerved as a rule: 

Vor. II. G On 


* For between 
Ireland and Hol- 
land, each uſance 
is one month. 
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On a queſtion of this nature, © whether by 


© the law of nations, ſuch an engagement as 


ec © this ſhall bind?“ — The 7aw is to judge. 
The true reaſon vby the acceptance of a bill 
of exchange {ball bind, is not on account of 


the acceptor's having or being ſuppoſed to 
have effects in hand; but for the convenience 


of trade and commerce. Fips eft /ervands. 


An acceptance for the, honour of the drawer, 


mall bind the acceptor : fo ſhall a verbal ac- 
ceptance. And whether this be an agua! ac- 
Eeptance, or an agreement to accept, it ought 
equally to bind. An agreement * to accept a 
de pill 70 be drawn in future,” would (as it 
ſeems to me) by connexion and relation, bind, 
on account of the antecedent. relation. And 
J ſee no difference between it's being Zefore or 
after the bill was drawn. Here was an agreement 
ſufficient to bind the detendants to pay the bill: 
agreeing * 70 Honour it, is agreeing to pay it. 

I ſee no ſort of fraud; it rather ſeems as if 
the defendants had effects of J/pite's in their 
hands. And it does not appear to me that 
the defendants would not have honoured the 
plaintiffs drafts, even though they had known 
that it was future credit. 

But whether the plaintiffs or the defendants 
had effects of White's in their hands, or not; 
we muſt determine on the general doctrine.— 
And I am of opinion, that there ought. to be 
a new trial. 

Mr. Juſtice Y aTEs was of the ſame opinion. 

| He ſaid it was a caſe of great conſequence to 
commerce: and therefore he would give both 
his opinion and his reaſons. _ 

The, arguments on the ſide of the defendants 
terminate in its being a nudum Pactum, and 
therefore void. 


1 ' 
148 


This 


forbeaz 
undert 
0 att 
No! 
the de 
to the 
would 


wrote 1 
accept 
might 

defenda, 
or mig 


10 him, 


comes 
debtee ; 
Seco 
mer chan 
defenda 
The 
obligati, 


tion, * 


F is 1 1 
Jy This depends upon two queſtions. i | 
as _ 1ſt. Queſtion. —< Whether this 52 a pro- 1 f 
73 ir (miſe without a conlideration ?” 8 1 
Jill _ end. Queſtion.—lIf it is, then. * Whether i wth 
of te this promiſe ſhall not be &inding, of itſelf, 13 
to e chithout any conſideration ?” 4 
ICE Firſt, The draft drawn by 2 on the gi 
aa. plaintiffs, payable to Clifford, is ns part of the 1 
ler, conſideration of the undertaking by the de- 4 
aC- fendants. The draft payable to Cliferd is "rr 
aC- never mentioned to the defendants. They are 49 
g aſked, © whether they will anſwer a draft from 13 
pt a Fo the plaintiffs pon them ?” They anſwer, 4 
S it te they will honour ſuch a draft upon them,” HE 
ind, Whether the defendants had or had not efe7s 1s BY: 
And of White's in their hands, is immaterial, 1 
e or Any * damage to another, or /u/perfton, or £ Vide Coges v. f 2 0 
nent forbearance of his right, is a foundation for an eee = op Bp 
bill: undertaking, and will make it binding; though | FE 
ay it. uo actual benefit accrues to the party undertaking. 1 
as if Now here, the promiſe and undertaking of = = 
their the defendants did occaſion a poſſibility of loſs | LY 
that fo the plaintiffs. It 1s plain that the plaintiffs = 
d the would nat rely on White's aſſurance ONLy ; but i I 
OWN wrote to the defendants, to know if they would = 
12205 accept their drafts? The credit of the plaintiffs '% Wn 
xdCants might have been hurt, by the refuſal of the 1 W 
r not; defendants to accept White's bills. They were 1 5 
ine.— or might have been prevented from re/erting 7 
to be to him, or getting further ſecurity from him. It FF 
| comes within the caſes of promiſes, where the 3 Bs 
2INIOD. debtee forbears ſuing the original debtor, if : 
nce to Second queſtion.— W hether, by the /aw of 4 i 1 
e both merchants, this contract 1s not binding on the | | 
WE defendants; #bcugh it was without conſideration ? uy Wo 
>ndants The acceptance of a bill of exchange is an 9 1 
n, and obligation to pay it; the end of their inſtitu- 1 1 
N tion, cheir currency, requires that it ſhould be i= 
This G 2 {0, 6 N | 
= 
Ft 94 
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ſo. On his principle, bills of exchange are 
conſidered, and are declared upon as fperra} 
contracts; though legally they are only mp! 
contracts: the declaration ſets forth the b, ang 
acceptance ſpecifically ; and that thereby the de- 
fendants, by the cuſtom of merchants, became 
br to pay it. 

This agreement, * to honour: theit bill” was 
a virtual acceptance of the bill. An acceptance 
needs not be upon the bill ſelf”; it may be by 
collateral writing. afar ip v. er 
Strange 648. e eee 

A PROMISE © to accept” is the ume as an 
actual acceptance. And a ſmall matter amounts 
to an acceptance: and fo 'ſays* Molloy, lib. ii. 
c. 10. F. 20. And an acceptance will bind, 

though the acceptor has #0 efe#s of the drawer 
in his hands; and without any confideration. 
Symons v. Parminſter, * Hil. 174). 21. G. 2. 
B. R. And a bill accepted for the honour of 
the drawer, will alſo bind. 
parte) in Dom. Then he applied theſe poſitions to ale pre: 
Proc-with z0ol. ſent caſe. It was an acceptance of this' very 
ſoon after zorh draft, by relation and connexien; though the 
Feb. 48. bill was not then drawn DYM che A eee on the 

defendants. 

But even if it did not amount to an aftual 
acceptance, yet it would equally bind the de- 
fendants ; they would be equally ohliged to 
perform the effet of their undertaking. 

The plaintiffs apprized the defendants of 
thin intention to draw; and the defendants 
promiſed to “ Honour their draft: and the 
plaintiffs, of courſe, would nen their con- 
duct accordingly. 

Therefore, upon the whole circumſtances of 


this enen, ſt. TIRE is a Coniioratsn 
1 ee $17 145 Bend 


* This was on a 
motion in arreſt 
of judgment. 
The judgment 
Was affirmed (ex 


” y = 
PR 2's * 


dants 


this, Pt 
accepta 
of N 
gagem 
other 
defend 
and the 
matter 
there. | 
ſiderati 
may be 
of that 
in the | 

the fact 


defenda 


6: they 
ee that 
poi 
* actiot 
and t 
By th 


a | 
= 2dly. . If there was none; yet, in this 
commercial caſe, the defendants would be bound. 

Mr. Juſtice Asron, —I am of einen 
« that there ought to be a new trial.” 
If there be ſuch a cuſtom of merchants as 


| hath been alledged, it may be found by a jury: 


but it is the court, not the 585 y, who are to 
determine the LAW. 

This muſt be conſidered. as a commercial 
tranſaction and is a plain caſe. The defen- 


dants have undertaken 7 Honour the plaintiffs 


draft; therefore they are bound to pay it. 
This cannot be called a nudum paczum. The 

auler returned by the defendants is an ad- 

miſſion of having effects of White's in their 


c bands,”* if. that were neceſſary. And after 


this promiſe to accept, ' (which 7s an implied 
acceptance) they, might have applied any thing 


of White's that they had in hand, to tiiis en- 8 
gagement: even though bite had drawn 


other bills upon them in the interim. The 
defendants voluntarily engaged to the plaintiffs: 
and they could not recede from their engagement. 

As to it's being a nudum paum (which 
matter has been already ſo well explained) if 
there be turpitude or illegality in the con- 
ſideration of a note, it will make it void, and 
may be given in evidence: but here nothing 
of that kind appears, nor any thing like fraud 
in the plaintiffs. Here was full notice of all 
the facts; a clear apprehenſion of them by the 


defendants ; a queſtion put to them, *“ whether 
e they would accept?“ and tour, anſwer, 


* that they would.” | 
Upon the whole, he endö „that an 
« action will lay tor the plaintiffs againſt them; 
< and that the plaintiffs ought to recover.“ 
Buy the court, unanimouſly, 
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The rule © to /et gſide the werdif, and for a 

ce zecy trial, was made ABSOLUTE. 
Special action upon the caſe, wherein the 


Goflin v. Wil- plaintiff declares, that whereas by the laws of 
cock. E. 6 G 
3. C. B. 2 Wil. this realm no perſon ought to be arreſted, im- 


ion. 302. bab 
. pleaded or impriſoned without a probable cauſe 


ſaing plaintiff in Of action againſt him, yet the defendant falſely 


= rok ned and malicouſly, without any. probable cauſe of 
arreſting him, action, in the king's court of record, held at 
40 N and for the borough of Bridgewater, in Somer- 
riſdiction of the E On the Zoth of September, 1765, levied 
Fan 2 Plalntagainlt the plaintiff in a plea of treſ- 
laintif— o- — upon the caſe to the damage of 10 l. 
don to ſet in and afterwards at the ſame court, on the 


aſide, on the 


ground that the ſame day, ſued out upon the ſaid plaznt a 
evidence did not 


fuovort the de. Writ of £apias,ad reſpondeydum directed to the 
claration—New Hgiliffs of the borough, to take the plaimtiff, 


* andabaye bis bady before the judges. of that 


being with the Court on Monday after the ſervicę of that writ, 
- iis to anfwer the defendant in the ſaid phæa; which 
writ the defendant. falſely, and maticieuſly cauſed 
to be indorſed for bail for 5 l. 38. II d. againſt 
the plaintiff; and the defendant. further 7% 
A new trial was and indlicibiſſiy, and without any probable cauſe, 
refuſed, though afterwärds on the 3d. of Over, 1765, at 


the declaration 


was faultyin not the ſaid borough, cauſed the plaintiff to be 


alledging that 


ee e e ee arreſted, and kept i in cuſtody 24 hours, without 


knew the inferior gi Probable £auſe, When in truth and in fact the 
ee defendant had not, at the time of leuying the 
cauſe, piaint, or of the ſaid arreſt and impriſenment, 
any Juf! or probable cauſe of action againſt the 
plaintiff, for which he ought lo have been arreſted 
and impriſandd; and the defendant hath not de- 
clared againſt the plaintiff in that .plea, nor 
further proſecuted his ſaid plaint, but bath 
diſcontinued the ſame, and the ſaid ſuit is 
long ſince ended and determined; and the 


Puff in fact ſays, chat by means of the 
premiſes, 
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premiſes, he is greatly injured and damnified, 
and hath been put to great charges in freeing 
himſelf from the ſaid impriſonment, and forced 
to undergo grievous pains of body and mind, 
and during his impriſonment, was hindered 
from exerciſing his lawful employment, trade; 
and buſineſs, and loſt the whole profit thereof, 
at the borough aforeſaid : to his damage of 
fifty pounds. The defendant pleaded not guilty 
of the premiſes laid to his charge, and there 
upon iſſue was joined. 
This cauſe was tried at the laſt Somerſet | 
aſſiſes, before Mr. Juſtice Mon, at e 
when the jury gave a verdict for the plaintiff, 
and 51. EULA, The judge reported that 
it appeared in evidence at the trial, that the 
be plaintiff and defendant both lived at Taunton, 
a quarter of a year together; that the plaintiff 
was all that time indebted to the defendant in 
about 5 1. upon a contract at Taunton, where 
the plaintiff appeared publicly, and might 
have been arrreſted for the ſame there, at any 
time; that the defendant ſaid, that if he could 
not do for the plaintiff at Taunton, he would 
do for him at Bridgewater ; that afterwards at 
the fair at Bridgewater, when the plaintiff 
was ſtanding at his ſtall there; expoſing. his 
goods to fate, the defendant came along with 
the bailiffs to the ſtall, and ſaid to the bailiffs, 
there is the rogue, there is your priſonen; where- 
upon they inſtantly arreſted the plaintiff in the 
fair: the plaint levied, and the capias indorſed 
tor bail were alſo proved ; there was likewiſe 
evidence of the injury the plaintiff ſuffered, 
and the expences he was put to, on this occa- 
ſion. There was not any witneſs- called for 
the defendant, but it was admitted that he 
| diſcontinued his action in the borough; when 
33 he 
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he knew it would not lie there, and that he 
brought another action againſt the plaintiff, 
for what he owed him, and had-got a verdict 


at that aſſizes for the ſame; ſo that there really 
was a debt owing by the plaintiff to the de- 
fendant, at the time the plaintiff was arreſted 
at the ſuit of the defendant, in the borough- 
court of Bridgeroater; though it was not con- 
tracted within that juriſdiction: but the judge 
was of opinion, that the arreſt, Sbere at the 
time of the fair, was done mabciawys and was 
fatisfied with the verdict... 

A motion was made for a new trial, "i 
cauſe the evidence did not ſupport the decla- 
ration, (with leave given to the defendant at 
the ſame time to move in arreſt of judgment 
in caſe he ſhould not ſucceed in this motion; 
it Was objected. that the giſt of this kind of 
action is 'malice ; as where a man malicioufly ar- 
reſts another, when there is really 10 debt at 


all owing, or where one m aliciouſly. arreſts 


| another, for a far larger ſum than is really due, 
with an intent to oppreſs him, and prevent his 
friends from being bail for him; but the ma- 
licicus intention cuſt clearly be made to appear, 
and muſt be expreſsly averred in the declara- 
tion. In the preſent caſe it appears there was 
really and 40nd fide-a debt of 51. and upwards 


owing from the plaintiff to the defendant, at 
the time of the arreſt at Bridgewater ; and that 


the defendant. not knowing but that he might 
lawfully ſue plaintiff. there, cauſed him to be 
arreſted there; but as ſoon as he was informed 
that court had no juriſdiction, he diſcontinued 
his action, and brought another in a ſuperior 


court, and has recovered: ſo there appears 


no _roalice;in the caſe. adly, It was objected 
hat an ation. will not lie either againſt the 
judge, 


0 


f 89 J 


adge; officer, or party, for arreſting a man 
ar inferior court, when there is no cauſe of 
action within that juriſdiction; 
of Temple V. Killingworth, B. R. Fil. 2 W. & 


M. Rotulo 725. Carth. 18 9. 1 Show. 2 54. S. C. 
12 Mod. A. S. C. was cited as in Point, where. 
in che plaintiff declared thus, viz, | 


Petrus Temple queritur de Samuele 


Killingworth in cuſtodia mareſcalli mareſ. 


caltiæ, &c. pro ed videlicet quod prædic- 


tus Samuel machinans & mahlttiose inten- 


dens eundem Petrum magnoperè prægra- 
vare & minds juſte opprimere 25 die A- 


prilis, anno regui domini regis & dominæ 


reginæ nunc primo, muſte & malitiosè 


apud London prædictum in parochia, &c. 


in warda, &c. prætextu & colore cujuſdam 
pretenſe querelæ in curia dictorum domini 
regis & dominæ reginæ ad tunc tenta co- 


ram Johanne Flint, milite, tunc uno vice- 
comitum civitatis Londini predict, in com- 


putatorio ſuo ſcituato in parochia & warda 


prædictis, intratæ & levatæ ad ſectam ip- 
ſius Samuelis ſuper quandam prætenſam 


actionem ad magnum prætenſam darnum 


ipſius Samuelis arreſtari & impriſonari ibi- 


dem cauſavit & procuravit, ac prædictum 
Petrum in priſona & cuſtodia ibidèm, rari- 
one arreſtationis prædictæ, per magnum 


tempus ſcilictt per ſpatium ſex dierum de- 
tineri fecit, pro defectu ſufficientium manu- 


captorum & ſecuritatis ad prætenſam actio- 


nem prædictam pro prædicto prætenſo 
damno; 


ubi re vera & in facto prædictus 
Samuel tempore arreſtationis & impriſona- 
menti ipſius Petri prædicti ut præfertur, 


vel ad aliquod tempus ante, nullam ha- 


. uit tauſam actionis verſus prefatum Pe- 


« trum 


'and the caſe 
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1 
te trum infra juriſdictionem ejuſdem curiæ, 
& ratione quorum quidem injuſtè malitiosè 


tc arreſtationis & impriſonamentt prædicti ip- 


t ſius Petri, ipſe idem Petrus non ſolùm in 
« priſona & cuſtodia per totum tempus præ- 
« dictum detentus, & de Hbertate ſua depri 
e yatus fuit ſuper prædictam pretenſam ac- 
« tionem ob prætenſum damnum predictum ; 
ce verum etiàm magnos labores & expenſas 
e pro relaxatione ſua ab arreſtatione & im- 
« priſonamento illius erogavit ac ſubire & ero- 
“gare compulſus fuit, unde dicit quod de- 
cc terioratus eſt & damnum habet ad valen- 
te ciam quingentarum librarum, & inde pro- 
te gGucit ſectamw, &c. ?“ 

The defendant pleaded the general iſſue no- 
guilty, and there was a verdict for the plain- 
tiff. It was moved in arreſt of judgment, that 
the plaintiff (when he was defendant below) 
dught to have pleaded to the juriſdiction of 
the ſheriffs court, and if the plea had been re- 
faſed, then a prohibition would have been 
granted; the court inclined to that opinion, 
and judgment was ſtayed *till the plaintiff 


ſhould move it again; and afterwards the 


plaintiF moved for judgment, and the caſes 
Hob. 105%. In the margin were cited to maintain the 
Cro. Jac. bg, action; but che court was not ſatisfied with 
636. Stat. the action. There does not appear any judg- 
1 oye 3% ment entered upon the roll. In Shower 254. 
F. N. B. 45. (FT) §. C. Holt, C. J. ſaid the point was fit to be 
S d. 263. Rep, Conſidered by all the judges; and in 12 Mod. 
14. b. 1 Vent - 4. F. C. Holt, C. J. ſaid that of late it is held 
oy that caſe will not lie for proſecution in an in- 
ferior court, where the court has not juriſ- 
diction; that the firſt caſe in point was at 
Hunlingdon aſſizes, and referred to the C. B. 
and there adjudged, that for ſuing one with- 
» 3 £0 Out 
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out any cauſe of action at all, no action lies, 
unleſs it appears to be with a malicious and 
vexatious deſign; eight of the judges ſeemed 
to think the action would not lie. | 
It was anſwered by the counſel for the plain- 
tiff, that it appears by the judge's report, in 
this caſe at bar, from the time, place, and 
every circumſtance attending the arreſt at 
Bridgewater, that it was done with a ma 
licicus deſign to injure the plaintiff in the ſale 
of his goods at the fair, and to expoſe him to 
his cuſtomers ;_the detendant muſt certainly 
know, that the borough- court at Bridgewater 
had no juriſdiction, and his diſcontinuing the 
action, after he had executed his malicious 
de6gn; will not avail him; and 2dly, That 
It 18; a: rule in law, that whereſoever a man 
ſuffers an injury, joined with a loſs, the law 
mall give him a remedy and recompence, 
Hob. 45: and no remedy or ſatisfaction can be 
had in this caſe, unleſs this action will lie; for 
falſe impriſonment certainly will not lie. 
Gwinue v. Peole & al”, 2 Lutw. 935. 157 1, 
37d. And that an Gion will lie for ſuing 
i: an inferior court, without any caule of ac- 
tion within the juriſdiction was held good, was 
cited, 2 Shower. 328. Hudſon v. Cooke. 8 
In reply to the caſe of Hudſon v. Cooke, 
was cited what Sir John Powell ſaid in his 
learned argument in the caſe of Gwinne v. 
Poole, 2 Lutw. 1571, 2. in regard to the caſe 
of Hudſon and Cooke : © was preſent,” (ſays 
he,) © when the caſe of Hudjon and Cooke was 
« adjudged : it was an action upon the caſe, 
brought againſt the defendant, for com- 
cc mencing an action in an cog court, 
« where the cauſe of action aroſe out of the 
F« 1 of that court; not guilty was 
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« pleaded, and a verdict for che phinif; 

« and an exception was taken in arreſt of 
« judgment, for that it was not ſhewn that 
« the defendant knew that the place where 
« the action aroſe, was out of the juriſdiction : 

« hut it was held by Jeferys,., Holloway and 
« Walcot, that it was aided by the verdict ; 

* Withens Juſtice being of a contrary opinion: 

J confeſs, ſays he, that I then thought it 
« ſtrange that the g7/ of the action ſhould be 
e aided by the verdict:” therefore the defen- 


dant's counſel inſiſted this caſe of fades and 


Cooke | 15 not. law. 

Lord Camden: Baron Powell, in bis argu- 
ment of Gwinne and Poole, has ſtated the learn- 
ing of caſes of this kind, but hath not laid 


down any preciſe rule of law: this is a nice 


caſe, and is to be looked into with preciſion. 


There are no caſes in the old books of actions 


for ſuing where the plaintiff had no cauſe of 
action; "but of late years, when a man is ma- 
liciouſly held to bail, where nothing is owing, 
or when he is malicioufly arreſted for a great 
deal more than is due, this action has bee 
held to lie; becauſe the coſts in the cauſe ar 
not a ſufficient ſatisfaction for impriſoning a 


man unjuſtly, and putting him to the difficulty 


of getting bail for a larger ſum than is due. 


Whenever this kind of action is brought, the 
particular gravamen muſt be alledged in the 
declaration, and it muſt be laid that it was 
done malicicuſly, and with an intent 10 injurs | 
and oppreſs.* The fact of the evidence in the 
preſent caſe is, that the defendant at Bridge- . 
water ſaid, I know I can catch you here, 
« though I could not at Taunton; — but this 
doth not prove that he might not think that 

tbe action would lie at Bridgewater; and it 


1 ſeems 
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18 
feems to me that he did not know to the con- 
trary when he levied his plaint; becauſe as 


ſoon as his attorney informed him that it would 


not lie there, he diſcontinued his ſuir. I think 
the declaration is ill, becauſe it is not alledged 


in the declaration, that the defendant knew 


chat the place where the cauſe of action aroſe, 
was out of the juriſdiction of the borough- 
court of Bridgewater, and that the caſe proved 
at the aſſizes, is different from the caſe ſtated 
in the declaration: and if it be ſo, we ought. 
to grant a new trial. 

- Clive Juſtice : This is the firſt JG of the 
kind [ have ever ſeen brought for ſuing in an 
inferior court which has not juriſdiction; and 
Lam inclined to think the declaration my not 


| ſupport the evidence. 


Bathurſt Juſtice: This is a motion for a 
new trial, as being a verdict againſt evidence: 
J cannot help agreeing with "the judge who 
tried this cauſe, that the arreſt at Bridgewater 
was malicibuſy done; it then comes to this 
queſtion, whether an action upon the caſe will 


not lie for ſuing in an inferior court which has 


not juriſdiction, with the circumſtances of 


malice, which manifeſtly appear; and I am 


vety clear that it will lie, but think this de- 
claration is not rightly drawn : it ought to have 
alledged that 'the defendant knew that the. 


_ cauſe of action did not ariſe within the juriſ- 
diction of the court at Bridgewater, and then 
But the 


it would have been right enough. 
court can ſee, in this caſe, that juſtice and 
equity are with the plaintiff, and they will 
never grant new trials, where the verdict is on 
the honeſt ſide of the cauſe. The caſe of 


Smith v. Page, 2 Salk. 644. is a very ſtrong vide wor v. 
cafe to this purpoſe : : in ejectment, the Plain Py 
tiff 
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tiff was a mortgagee, and elaimed by ſurreia 
der, whereas the land was not copyhold, and 
the defendant claimed only by a voluntary con- 
veyance : the verdict was for the plaintiff, and 
the court of B. R. would not ſet it aſide, and 
grant a new trial againſt the honeſty of the 
cauſe. So in the preſent caſe, I think the ho- 
neſty of the cauſe is with the plaintiff and 


therefore I am for ſupporting the verdict it 


poſſible. When a defendant has got a ver- 
dict in a hard action, the court will not grant 
a new trial, and in many caſes, as in qui tams, 
no new trial is ever granted, where the defen- 
dant has got a verdict. _ ; 
Gould Juſtice: I am of the ſame opinion 


with my brother Bathurſt, as to the malice in 


the defendant, and the juſtice of the plaintiff's 
caſe, and think the defendant was conſcious 
that he had no right to arreſt the plaintiff at 
Bridgewater ; and the court will e aſtute to 
ſupport this verdict, as they fee it is on the 


| fide of juſtice, and will not grant a new trial. 
I am inclined to think this declaration is well 


enough, for it is alledged, That the deſendant 
maliciouſly, without any probable cauſe, at the 
ſaid borough, cauſed the plaintiff to be arreſted ; 
when in truth and in fact the deſendant had not 


at the time of the levying the plaint, or of the 


arreſt and impriſonment, any juſt or probable 
cauſe of action, for which he caught to have been 


arreſted and impriſoned. 


0 -antied -difctofore and 


allegation of his cauſe of action, and was ſuf- 


ficient notice to the defendant, to come. with 
proof, and ſhew at the trial that he had a 
cauſe of action, ariling. within the juriſdiction 


of the court at Bridgewater; and that the plain- 
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that the defendant knew that his cauſe of ac- 
tion did not ariſe within the juriſdiction of that 
court, for this is matter * evidence, which 
no man is obliged to ſet out in his pleadings. 
As at preſent Wied, I think this declaration 
is ſubſtantially good: but ſuppoſing it is not, 


yet in ſuch a caſe as this, we ought not to grant 


a new trial. 5 

The court being divided, took time to 
conſider; and afterwards, in this ſame term, 
Lord Camden and Mr. Juſtice Clive agreed in 
opinion with Mr. Juſtice Ba/burft and Mr. 
Juſtice Gould, to refuſe a new trial. 

Lord Camden: I think, upon further con- 
ſideration, that as the juſtice and equity of 


the cauſe is on the ſide of the verdict, we 


ought not to grant a new trial. I ſhall al- 
ways be willing to grant a new trial, where 
the equity and juſtice of the caſe is with him 


who prays it, if the law and circumſtances of 


the caſe will permit; and ſhall be as willing 


Wan 


to refuſe a new trial, where I am warranted - 


to do ſo by precedents. The granting new 
trials began within the time of memory, and 
1 will not extend the practice of granting them 
further than precedents have already gone. 


his is an action for bringing a ſuit at law; 


and courts will be cautious how they diſcourage 


men from ſuing ; where a party has been na- 


licioufly ſued and held to bail, malice, and that 
it was without any probable cauſe, muſt be al- 
ledged and proved. Upon more mature con- 
ſideration, we are all now of opinion, that if 
you hold a man to bail in an inferior- court; 
when you know it hath not juriſdiction, and 
with malice, an action upon the caſe will lie. 
And that if the plaintiff had averred, that 
the defendant knew that his cauſe of action 
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36.08. 
did not ariſe within the juriſdiction of the 
court of Bridgewater, we are all clear of opi 
nion the declaration would have been good ; 
that ſingle averment, together with malice, would 
have been ſufficient without any other. The 
plaintiff and defendant lived in the fame town 
of Taunton, a quarter of a year together, and 
the defendant (to whom he was indebted all 
that time,) never ſued him there, (though it is 
not pretended but the plaintiff always appeared 
publicly,) but the defendant follows him to 
Bridgewater, and abuſes him there publicly, 
and arreſts him in the fair at his ſtall, when 
the defendant muſt know that the court here 
had no juriſdiction ; we are forced to ſay the 
verdict is according to the juſtice of the caſe, 
and on a motion for a new trial we are defired 
to grant it for a fault in the declaration, againſt 
the juſtice of the caſe ; but if I had only the 
caſe of Deerly v. the dutcheſs of Mazarine, 
2 Salk. 646. to warrant me (though the jury 
were liable to an attaint in that caſe,) I would 
not grant a new trial in the preſent caſe. 
So a new trial was refuſed by the whole 
court. | | 
Swain v. Hall, Covenant upon a leaſe made by plaintiff to 
—_— defendant, of 2 houſe called the Oxford-arms, 
A new trial was for the term of twenty-four years, in conſide- 
re Peril ration of 6701. in hand paid by defendant to 


reported thac the plaintiff, and of the yearly rent of 1421. 
ſtrength of the 
evidence was 


agaiait the ver- covenanted to lay out 4001. in repairing the 

dict; the jury 5 

being che legal, premiſes, and alſo covenanted to keep and 

conſtitutional Jeave the ſame in good and tenantable repair, 

3udges of the 5 Of pes 

tact. at the end of the term. Whereupon the plain- 
riff aſſigned two breaches ; 1ſt, That the de- 
fendant did not lay out 4001, in repairing the 
premiſes ; 2dly, That the defendant did not 


leave 


Vide poſt V. 


wherein the defendant (amongſt others things) 


Juſtic 
pleaſec 
the we 
but th 
on bot 
Serj 
moved 
that, a 
againſt 
direct 
of the 
good a 
term, 
Juſtice 
rule to 
new tri 


clearly 
iſſue, he 


three w 


Vox. 
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leave the-ſame in good and tenantable repair. 
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; at the end of the term. The defendant 

pleaded, that he did lay out 400 l. in repair- 

F ing the premiſes, and thereupon iſſue was Ii 
8 joined ; he allo pleaded that he did leave the ' 


premiſes in good and tenantable repair, at the 


end of the term, and thereupon iſſue was alſo 
joined. f 


Upon the trial before Lord Chief Juſtice 


Wilmot, upon the firſt iſſue it was clearly proved, 
on behalf of the defendant, that he had laid 
out 400 1. in repairing the premiſes, ſo that 
the counſel. for the plaintiff wholly gave up 
that iſſue; as to the ſecond iſſue, it ſeems there 


was a contrariety of evidence; and the Chief 
Juſtice, in ſumming it up to the Jury, was 
pleaſed to intimate to them, that he thought 


- 5 5 N 
the weight of evidence was with the plaintiff; 


but they found a verdict for the defendant up- 


on both iſſues. | 

Serjeants Davy and Burland for the plaintiff 
moved for a new trial, upon this ground, viz, 
that, as to the ſecond. iſſue, the verdict was 


againſt evidence; for that in fact there was no 


direct or poſitive evidence given on the fide 
of the defendant,. that he left the premiſes in 
good and tenantable repair at the end of the 


term, and they Jppealed to the Lord Chief 


Juſtice's notes: whereupon the court made a 


rule to ſhew cauſe why there ſhould not be a 


new trial. 


three witneſſes. 


SG 


Upon ſhewing cauſe, the Chief Juſtice made 
his report; after ſtating the two iſſues as above, 
he laid the firſt entirely out of the eaſe, as being 
clearly with the defendant. As to the ſecond 
ſve, he ſaid, the plaintiff called and examined 
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ſurveyor; that in April laſt, a day or two after 
old Lady-day 1769, when the leaſe expired, he 
ſurveyed the houſe and premiſes in queſtion ; 
that he found the roof much out of repair; 
that it rained in; that there were ten loads of 
-rubbiſh in the garrets; that there was no ſell, 
nor any glaſs in ſome of the windows; and 
that the premiſes were not left in tenaiitable 
repair; but he made no eſtimate how much 
it would coſt to put the ſame into ſuch tenant- 
able repair, as a tenant after a leaſe of twenty- 
four years ought to have left the ſame. 
The ſecond and third witneſſes for the plain- 
tiff were William Smith and M cod, two 
ſurveyors, who faid, that in April laſt, about 
the end of the ſaid term of years, they ſur- 
veyed the premiſes together, and made a par- 
ticular eſtimate in writing, and ſigned it, 
how much it would coſt to put the premiſes 
in ſuch tenantable repair as the defendant 
ought to have left the ſame, which they eſti- 
mated at 1051. 18 8. 9d. and ſaid ht was a 
fair eſtimation between a landlord and a going- 
gut tenant; that they were employed to ſurvey 
on the part of the plaintiff; that the defen- 
dant, Hall, was preſent, and refuſed to em- 
- ploy a ſurveyor on his ſide; but that if they 
had been employed by him, they ſhould have 
made the ſame eſtimate: they exactly agreed 
in their account of this matter. This is the 
whole of the evidence for the plaintiff. | 
For the defendant two witneſſes were called. 
Mr. Frazzr, the firſt witneſs, ſaid he was a ſur- 
*.veyor, and was employed to ſurvey this houſe; 
he ſwore he thought, that at the time of the 
- defendant's quitting it, at the expiration of the 
leaſe, it was in tenantable repair: his very 
r | 54 ; words 
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two 
out 
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par- 
llt, 
niſcs 
dant 
eſti- 
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they 
have 
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18 the 


called 
a ſur- 
houſe; 
of the 
of the 
s very 
words 


L 
words were, That according to the beſt of 
his judgment, he ſhould have been obliged 


« to-a tenant to have left a houſe. of his fo 


well, and could not expect to have one left 
4 in better repair.“ He ſaid, “ that there 
was a great difference between repairs as to 


& a tenant's going out, and a tenant 8 coming | 
4 into a houſe.” 


Mr. Somerton, the ſecond witneſs for the de 


kendant, {wore that he was a ſurveyor; that 
he was recommended to the defendant Hall, 
to ſurvey the premiſes, in order for Hall to 
take a new leaſe; that he did make a general 


ſurvey, and was in every room in the houſe: 


and ſaid, upon the whole, that he thought the 
ae ſhould have been contented; that if 
he had been the landlord he ſhould have been 
contented with the condition the premiſes were 
left in when Hall quitted the ſame. The 
Chief Juſtice ſaid this was a very fair and 
candid witneſs; that he gave both Wood and 
Smith, the plaintiff's witneſſes, very good cha- 
8 ; faid that Smith was a man of know- 
edge and capacity; and that Flight, the firſt 


of the plaintiff's witneſſes, was an eminent 


man in his buſineſs. 

This is the whole of the evidence as to the 
Rod iſſue. Whereupon the Chief Juſtice 
laid, he {til thought the weight of evidence 


was on the ſide of the plaintiff; but notwith- 
ſtanding his opinion, after hearing Serjeants 


Mares and Leigh for the plaintiff, and Serjeants 
Davy and Burland for the defendant, there 
being evidence on both ſides, the court re- 
, tuſed to grant a new trial. The Chief Juſtice 
poke to the following effect: 
Wiuor, Chief Juſtice. Where verdicts 
- hare been given contrary to evidence, or where 


H 2 | there 
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Norris v. Tyler, 


E. 14. Geo. III. 
B. R. Cowp. 37. 
In an action for 
a malicious pro- 
ſecution, verdict 
in favour of the 


detendant re- 


fuſed to be ſet 
aſide, though 


againſt evidence 


[ 160 | 


there hath been no evidence at all to ſupport 
ſuch verdicts, the court hath granted new trials 
but if there hath been # contrariety of evidence 
on both ſides, the courts have never granted 
new trials, notwithſtanding the judge before 
whom the cauſe was tried hath been of opinion, 
that the ſtrength and weight of evidence 
was againſt the verdict. In the preſent caſe, 
there was a contrariety of evidence on both 
ſides ; and although I am ſtill of opinion, that 
the weight of evidence was with the plaintiff, 
yet I diſclaim any power to controul this ver- 
dict of the jury, who are the LEGAL CONSTI- 


TUTIONAL JUDGES of the fact. 

N. B. Some days after the court refuſed a 
a new trial in this caſe, the chief juſtice. ſaid, 
that it could not have been ſent to be tried 
again upon one of the iſſues, but it mult have 
gone back on the whole record; viz. upon 


both the iſſues; and that one iſſue being clearly 


with the defendant, there was no foundation 
or pretence for a new trial on that iſſue: and 
he cited the caſe of Rowland v. YVanhbalken, 
C. B. Eaſter term, 1 Geo. 1. from J. Tracey's 
notes, where it was ſo determined. | 

This was an action for a malicious proſe- 
cution, in preferring a bill of indictment againſt 
the plaintiff, for forging a note of hand. Four 
witneſſes were called to prove that the hand- 
writing was not the plaintitf's, and the judge 
directed the jury in his favour : but the jury 
found a verdi& for the defendant. Upon a 


motion for a rule to ſhew cauſe why the verdict 


ſhould not be ſet aſide, as being a verdict 
againſt evidence, and a new trial granted, the 
court ſaid the defendant had been ſufficiently 
tried once, where the ſuit was of à criminal 
nature. Motion denied. e 
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1 
Sumpf. upon a note of hand for 5 
y payee againſt drawer. Plea the general 
ie. This cauſe was tried at the laff affiſes 
for Kent.—Plaintiff only proved the defen- 
dant's hand-writing.-Defendant, by two wit- 
neſſes, proved the conſideration to be ſmuggled 


goods: yet the jury found for the plaintiff; 


Morgen obtained a rule to ſhew cauſe why 
there ſhould not be a new trial, without coſts. 


Tamplin v. Vor- 
ſell. E. 28. G. 
i 
Verdict againſt 
law and evi- 
dence. Conſi- 
deration of 4 
note, ſmuggied 
goods. Vet jury 
I for plain 


Serjeant Bond and Adam ſhewed cauſe, — 


The court made the rule abfolute for a new 
trial, without coſts. 

To an action on a policy of inſurance, tried 
before Buller, J. at the ſittings at Guildball, 
after laſt Trinity term, the defendant pleaded 
the general iſſue, and paid money into court. 
A verdict having been found for the plaintiffs, 
a new trial was moved for on the grounds that 
this was a verdict againſt evidence; and that upon 
the conſtruction of the 25 C. III. c. 44. the 
plaintiffs could not ſupport this action in point 
of law, the name of Shultz not being inſerted 
in the policy. After argument, the court took 
time to conſider of the Tale 2 and on this day, 

AsguRST, J. —delivered the opinion of the 
court, 

This is an 388 on a policy of inſurance, 
made in the name of Lyon De Simons on goods 
and jewels on board the Halſecell from London 
to the Eaſt- Indies. 

This policy was made on the 23d December 
laſt; which being long ſubſequent to the paſling ; 
of the ſtatute 25 Geo. III. the policy cannot 
by law be applied to any goods which were 
not the property of De Simons, or which he 
was not intereſted in (a) but the plaintiffs have 
endeavoured to make another uſe of it, and 
to apply it not only to the goods which were 

H 3 ſhipped 


Cox and another, 
Exbrs. of Shultz, 
againſt Parry. 
M. 27. G. III. 
Duran. and Eat, 
1 V. 464. 
Payment of mo- 
ney into court is 
only an acknow- 
ledgment by the 
de fendant that 
the plaintiff is 
entitled to re- 
cover the ſum ſo 
pad: but it does 
not preclude him 
from taking any 
objection to the 
action beyond 
that ſum: thy? 
unleſs tuch ſum 
were paid, ſuch 
objection would 
be'a bar to the 
plaintiff action. 
According tothe 
25 G. III. c. 44. 
the name of the 
party intereſted 
muſt be inſerted 
in a policy of in- 
ſuraace: other= 
viſe he cannot 
recover upon it. 


(a) Vide Durns 
word and Eaſt. 
V. 313. 
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pee in the name gf De Simons, but alfo to 
ds ſhipped” in the name of Sbultæ. And 


in order to do that, they proyed on the trial 


that Shultz ordered two policies to be made, 


one in the name of Shultz on goods and jewels 
for 1,400 J. the other (which is the policy in 
queſtion) in the name of De Simons, to the 
amount of 1, 600 J. on goods and Jewels; 


which policy was to be lodged in the hands of 
De Simons, as a ſecurity for 1,600 J. which 


Shultz had borrowed of him. When SBultz 


borrowed the money of De Simons, he aſſigned 


over to him the jewels which were ſhipped in the 


name of De Simons, and they were to be re- 


delivered to Shultz in the Eaſl-Indies, upon his 
Paying the principal and intereſt there. The 


Jewels ſhipped in the name of Shultz are totally 
"loſt, but thoſe ſhipped in the name of De 
Simons have been recovered. If the plaintiffs 
can apply the policy to the goods ſhipped in 
the name of Shultz (as well as to thoſe ſhipped 
in the name of De Simons) there has been an 
average loſs, and the verdict which the plaintiffs 
have obtained ought to ſtand.” If it cannot 
be ſo applied, the underwriters are liable only 


for the ſalvage of the jewels ſhipped in the 


name of De Simons ; and, more having been 


| Paid i into court, the verdict is wrong. 


J have already ſtated, that by law the policy 


can only be applied to the intereſt of De Simons, 
the ſtatute having made it void to other pur- 


poſes.—But a great queſtion in the caſe is, 


Whether the defendant has not precluded' him- 
ſelf from making that objection by paying 


money into court, therefore it will be neceſſary 


to ſee what effect paying money into court 
: has im the cauſe. | 
f W It 


never 
tho? E 
made 
avail. 
cover 


1; BE! 


of the 
is not 
The 
prove 


56h the objection in point of law), th 
is not ſupported by any fact of the evidence. 
The broker's evidence does not by any means 
prove that Shu/zz did not intend to make 


{ 493 Þ 

It admits that the plaintiffs have a right 1 to 
tion ſimply. to the quantum of damages, which 2 
they are entitled to recover... 

In this caſe, if the defendant had not paid 
money into court, the plaintiffs muſt have been 
non-ſuited, for the executors of Shultz could 
not have recovered on a policy made in the 


name of De Simens only: but as the defendant 


bas paid money into court, he has thereby 


admitted that the plaintiffs are entitled to 


maintain their action on the policy 70 rhe 


amount of. that ſum : but he has admitted no- 


thing more. He does not, by paying money 
into court, vary the conſtruction and import 
of the policy, ſo as to entitle the plaintiffs to 
recover beyond that extent. 

The queſtion ſtill remains, whether upon 
this contract the plaintiffs are entitled to more. 


In order to aſcertain that, it is incumbent on 
the court to examine and expound what the 
contract is. 
could only be good as an inſurance on the 


At the time it was made, it 


goods which belonged to De Simons; it is 


made in his name; it is a good and valid con- 


tract, as far as it reſpects his goods; but is 


void as to all others. And the plaintiffs ſhall 


never be admitted to ſay that this contract, 


tho apparently legal, is in fact illegal, as being | 


made for their benefit; ; and yet they mean to 


avail themſelves of that illegality, and to re- 


cover damages upon it. 
Beſides this, we think that, auen 
e verdict 


H 4 diſtinct 


| maintain, the action (a and reduces the « veſ- (a) Vide Elliott 


» Callow. 


2 Salk. 597. 
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diſtinct policies upon the diſtinct goods ſhipped 


in his own name, and that of De Simons. 


On the contrary, the making of two policies, 


each according to the value of the goods 


which were ſhipped in their reſpective names, 


and the purpoſes for which that was done, 
namely to lodge one in the hands of Shultz, 
and the other in the hands of De Simons, and 
the impoſſibility that they ſhould by law take 
effect in any other way than as ſpecific policies 


on the ſpecific goods (which we are bound to 
preſume Shultz knew) are unanſwerable proofs, 
that he intended that the policies ſhould have 


the effects which the law gives them. 


The defendant underwrote the policy made. 


in the name of Simens only; and it does not 


appear that he knew or even heard of the 


other policy which was made in the name of 


Turner and 


$thers, v. Pearte. 
FE. 27. G. III. 
B. R. Durnf. 
and Eaſt. 1 V. 
3 

An objection to 
the competency 
of witneſſes diſ- 
covered after a 
trial, is not a 
ſufficient ground 
of itſelf for 
granting a new 
trial : butit may 
have ſomeweight 
with the court 
where th party 
applying appears 


to have merits, - 


Shultz. Then the evidence of one of the 
witneſſes ſtands wholly uncontradicted, and he 
lays that De Simons (who is one of the plaintiffs) 
told him that this policy was made on the 
particular jewels ſhipped in his name. 

On the whole, we are of opinion, that this 
is a verdict both againſt law and againſt evi- 
dence ; and therefore muſt be ſet aſide. | 

This action was brought for withdrawing 
fait from the mill of the plaintiffs, ſituated 
within the manor of Leeds, which ſuit they 
claimed as lords of the faid manor. The de- 
fendant, at the trial before Mr. Baron Perryn, 
at the laſt aſſiſes at Jorꝶ, ſet up an exemption 
as being ſituated within the manor of J/bitkert 
cum memdbris, which was part of the poſſeſſions 
of the knights of St. John of Ferujalzm, the 
tenants of which manor had always been ex- 
empt from doing ſuit to the mill of the lord 
of the manor of Leeds. It appeared that the 


marer 


cauſ 


obje 
late, 
tion 
be © 


Fake 1] 


manor of Hhitkerk extended into the manor 


of Leeds, and the defendant brought evidence 


to prove that the houſes in reſpect of which 


this exemption was claimed were ſituated 


within that part of 7/hitkerk, and were diſ- 
tinguiſhed by the mark of a croſs. The jury 
found a verdict for the defendant; and a new 
trial was moved for, this term, upon two 


grounds; f/f, that it was a verdict againſt 
evidence. Secondly, upon an affidavit, that it 
had been diſcovered ſince the trial, that five 
out of nine of the'witneſſes on the part of the 
defendant, were intereſted in the event of the 
cauſe, and therefore were incompetent, and 


ought not to have been received. The ground 


of their incompetency was ſtated to be, that 
they contributed towards the relief of the poor 


of Leeds, and that the overſeers of the poor had 


contributed twenty guineas towards carrying on 


this ſuit in reſpect of the workhouſe, which 
was one of the St. John's houſes, and claimed 
a ſimilar exemption. In anſwer to this, an 
affidavit was made by thoſe witneſſes, that they 


did not know of this ſubſcription at the time 


they gave their teſtimony. . 
Cockell Serjeant, Wood and Topping, ſhewed 


cauſe againſt the rule; and as to the ſecond. 
objection, they contended that it came too 


late, even if it were jntitled to any conſidera- 
tion at all: for in ſtrictneſs no perſon could 


be objected to as an incompetent witneſs, after 


he had been ſworn in chief. In Abrahams and 


Bunn, (a) where a witneſs was not objected to 
till after his examination, Lord 1arnsjfeld ſaid, 
« jn ſtrictneſs, the objection comes too late 
after he has been ſworn in chief, examined, 
« and croſs-examined. The ſtrictneſs of law, 
* in this reſpect, is very wiſe, and ought to 
cc be 


A 


(a) 4 Burr. 
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cc de adhered to, for the relaxation may be 
cc abuſed, and muſt always occaſion a waſte 
« of time.” But at all events, ſuppoſing the 
objection could be gone into, ſome of the 


moſt material witneſſes did not know that the 


houſes to which they belonged did contribute 
towards the general fund at the time that they 


gave their evidence: ſo that all objection, in 


point of intereſt, is entirely done away from 
them, and there were others Who had no in- 


tereſt whatever. 


Chembre and Law, in ſupport of the — 
If a witneſs has an intereſt in the cauſe, how- 
ever ſmall or remote, that will render him 
incompetent. Here the witneſſes - not only 
claimed a ſimilar exemption in reſpect of the 
poor-houſe, but likewiſe contributed to the 
defence of this action. In the caſe of Abrahams 
and Bunn, Lord Mangfeld was only ſtating 
what had been the ancient doctrine in: reſpect 
to witneſſes ; and he certainly did not intend 


to recognize it in its fulleſt extent, for he 


fays that it had been relaxed in modern times, 
and, in that inſtance- too, he held the. witneſs 


to be competent; therefore it was decided on 


another ground. 

The counſel on each fide alſo argued this 
caſe upon the merits ; as to which, the court 
being of opinion, that the weight of evidence 


was in favour of the verdict, they alſo diſ- 


charged the rule on that ground ; but they 
firſt gave their opinions upon the other you 
| ASHnurs r, J.— The regular time for ob- 


jecting to the competency of witneſſes is at 


the trial. I he ancient doctrine on this head 
was ſo ſtrict, that if a witneſs were once exa- 


mined in iet he could not afterwards be 


objected to on che ground of intereſt. Perhaps 
that 


aps 
hat 


L } 


that ſtrictneſs may in ſome degree be relaxed 
by the cuſtom” of + ſuffering witneſſes to be 


examined conditionally, which is only waving 
the objection for the time. But ſtill the ob- 


jection muſt be made at the trial. Beſides the 


affidavit on the part of the plaintiffs is anſwered 
a8 to the bias which might be ſuppoſed to be 
on their minds, for they ſwear that they did 


not know of any ſubſcription at the time of 


giving their evidence. 

BuLLER, J. — There has bern no nflance 
of this court's granting a new trial on an 
allegation that ſome of the witneſſes examined 
were intereſted; and I ſhould be very ſorry 
to make the firſt precedent. 

Anciently, no doubt, the rule was, that 7 
chere was any objection to the competency of 
the witneſs, he ſhould be examined on the 
doi dire; and it was too late after he was ſworn 
in chief. In later times, that rule has been a 
little relaxed; but the reaſon of doing ſo muſt 
be remembered. It is not that the rule is 
done away, or that it lets in objections which 


would otherwife have been ſhut out. It has 


been done principally for the convenience of 
the court, and it is for the furtherance '6f 
juſtice. ' The examination of a witneſs, to diſ- 
cover whether he is intereſted or not, is fre- 
quently to the ſame effect as his examination 
in chief: ſo that it ſaves time; and is more 
convenient, to let him be ſworn in chief in 


the firſt inſtance ; and in caſe it ſhould turn 


out that he is intereſted, it is then time enough 
to take the objection. But there never yet 
has been a-'caſe in which the party has-been 
permitted after trial to avail himſelf of any 
objection, which was not made at the time of 
the examination ; but in the preſent caſe there 
iS 
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is not the leaſt foundation for this court to 
interpoſe; for it cannot be ſaid, that the wit- 
neſſes were ſwayed by this intereſt in the leaſt 
degree. I do not ſay that it might not hive 
been a graund to object to their teſtimony on 
the trial, ſuppoſing the whole of What was 
ſuggeſted by the plaintiff was true: but it 
would have been neceſſary to have determined 
another queſtion firſt; whether the houſes, in 
reſpect of which the witneſſes are ſuppoſed to 
be. intereſted, were really houſes formerly be- 
longing to the knights of Sr. John of Jeruſalem, 
before any deciſion. could have been made on 
their competency ; but at any rate we will not 


permit them to make the objection now. 


Where it appears that one or more material 
witneſſes who were examined on a trial were 
intereſted, it may afterwards weigh with the 
court as a circumſtance for granting a new 
trial, provided the merits of the caſe are 
doubtful ; but as a ſubſtantive objection, I am 
clearly of opinion that it ought not to be allowed. 

GROSE, J.—As to the competency of the 
witneſſes, it is not contended that in point of 
law we are bound to reject their teſtimony now. 
This then is an application, to our diſcretion; 
and the queſtion is, whether that ſhould induce 


us to reject. their evidence after verdict. If 


this objection had Been made before me at the 
trial, perhaps I might have admitted it : but 
then by the rule of law, objections of this 
nature muſt be made at the trial. And if 
the plaintiffs will inſiſt upon the ſtrict rule re- 
lative to the incompetency of witneſſes, the 
defendant has an equal right to avail himſelf 
of the rule that the objection now comes too 
late. . Formerly: the rule was to examine on 
the voir dire; that indeed has been relaxed: 

| | but 
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but this application requires us to go farther ; 
and the affidavit ſtates no ſufficient grounds 
in ſupport of it. 

In the firſt place, it does not clearly appear, 
that the plaintiffs did not know of the ob- 


jection at the time of the trial. It is ſworn 


very looſely ; and if they knew of it at that 
time, that would be a deciſive reaſon for re- 
fuling to allow it now. However, although 
no new trial has ever been granted on ſuch an 
objection, I do not know but that, it a proper 
affidavit were made, it might have ſome in- 


fluence on my wind, where the party applying 


has merits ; but here the weight of the evi- 
dence is in favour of the verdict. 
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. Debt upon an a for ok by: 2 


Shepherd, exter. 


of Edmund Shepherd the defendant demanded oyer of the 


Shepherd, T. 
1 deed, and of the condition, which was entered 


Cro. Jac. 640. in hæc verba; noverint uni venſi pro praſantes me 
3 wn Enwanbon teneri, Ec. in 40 l. And he ſub- 


Dedt upon obli- ſcribed it by the name of Edmund Shepherd, 


gation by Ed- Yhich was his true name; the defendant pleaded 


mund S. 


Oyer. Bond ſub- hon eff factum te/tatoris, The jury found that 
ferivedBdmund, it was the deed of the ſaid: Edmund Sbepberd 


the true name, 
. wo. oo the teſtator. - And now it- was: moved, that 
Keation, non en notwithſtanding the verdict is found for the 


ligation, non eſt 
fattum” teſta- "plaintiff, yet the judgment ought to be given 


toris. 


Jury found it the againſt the plaintiff: for he declares upon a 
| Ee OE bond by Edmund. Shepherd, and ſhews a bord 


of Edward Shepherd, which is another perſon ; 
and they never were the ſame, | but” diſtinct 
names. And although it be ſubſcribed by the 
name of Edmund, yet it is no part of the 
bond; which being apparent to the court, the 
plaintiff cannot have judgment, but ought to 
be barred ; and of that opinion was the whole 
court. And although the Jury hath found it 
to be the deed of the ſaid Edmund, yet that 
will not help it, but he ought to have brought 
"Mis action aceoning to the bond: wherefore 


it 


it wa 
Billat 
at, 


-woul 


tion t. 
Jer mis 
where 


Privat 
plaint 
5 prove 


T am Þ} 

it was adjudged, quod quærcus nibil capiat per 
billam. Vide Dyer 279. Shotbolt's caſe, and 

ö Watkins and Oliver ab Colver Cro. Fac, 5 58. 
0 In ejectment, the plaintiff was a mortgagee, 
J and claimed by ſurrender, whereas the land 
9 was not copyhold, and defendant claimed only 
Md | by a voluntary conveyance. The verdict was 
25 for the plaintiff, and the court could not ſer it 
aſide, and grant a new trial, againſt the honeſty 

of the cauſe. e 
Upon non afſumpfit pleaded, the jury found 
for the plaintiff, tho the dutcheſs gave good 
evidence of her coverture; and the court 
. would. not grant a new trial, becauſe there was 
no reaſon. why the dutcheſs, who lived here as 
a feme ſole, ſhould ſet up coverture to avoid 

the payment of her juſt debts. 

© TRESPASS quare clauſum fregit. The defen- 


ſcribed for a certain way, leading from a common 
highway in Birkin, into, through, and over the 
plaintiff's cloſes, in which, c. The plaintiff by 
his replication traverſed the preſcription, where- 
upon iſſue was joined. At the trial of this 
cauſe, the council for the defendant, having 
admitted the treſspaſs, called ten witneſſes, 
who clearly proved the defendant's right of 
way. But it appeared upon the evidence that 
this cvay did not lead from a common highway, 
but did lead from a certain private way in 
Birtin; whereupon it was objected at the trial, 
that the defendant had not proved his preſcrip- 
tion ta the way, it being laid in his plea that the 
terminus a. quo was from a common highway, 
whereas the proof was, that it was from a 
Private way ; but the right to the way over the 
plaintiff's cloſes, in which, Sc. being clearly 
proved, Mr. Juſtice Gould, before whom the 
1 ; cauſe 


dant pleaded, Iſt. Not guilty, - 2dly, He pre- 


Judgment quod 


quæreus nil ea- 


piat, &c. 


Smith v. Page, 
M. 8. W. III. 
B. R. Salk. 644. 


No new trial 


againſtthe equity, 


of the cauſe, 


Deerly v. the 
Dutcheſs of Ma- 
zarine., Hill. 8. 
Will. III. B. R. 
Salk. 646. 
New trial not 
granted, for miſ-- 
talce in point of 
law, againſt the 
honeftyand equi- 
ty of the cauſe. 
Vide ante. 


Sampſon, v. Ap- 
pleyard. M. 12. 
G. III. | hk B. 
3 Wils. 272, 

In treſpaſsdefen- 
dant preſcribes 
for a way over 
the cloſe, in 
which, &c. and 
miſtakes the ter- 


minus a quo, 7 
his plea : verdi 
for the defen- 
dant. The court 
refuſed to grant 
a new trial, the 
merits having 
been tried. 
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cauſe was tried, left it to the jury (nine of which 


Jury had a view) Who found a verdict for the 


detendant for his right of way. 

And now Serjeant Leigh for the plaintiff 
moved for a new trial, objecting, that the de- 
fendant had failed in proving the preſcription, 
as laid in his plea; that the fer mini 2 quo, and 
ad quem over what land ought to be laid, 
and proved with the utmoſt certainty. That 
here the terminus 2 quo was laid to be a com- 


men highway, but was proved to be a private 
way; and he cited Lit. Rep. 295. 


. Serjeant Burland for the eee 
merits of this caſe have been tried, and the 


courts do not grant new trials for any little flip 
in pleadings, where they ſce that the merits 


have been tried; but I ſubmit it to the court, 
that the lerminus 2 quo is not a material part 
of the preſcription; the defendant is called up- 
on in this action to ſhew his right of way over 
the place in which, Sc. he plrads that he has 
that right by preſcription ; the material part of 
which preſcription is confined to the locus in 
guo. The . plaintiff. could not have replied 
that the terminus à quo was from a private 


day, ebſque hoc, that it was from a common 


bighway, becauſe the merits could not have 
been tried upon an iſſue taken on that tra- 
Pens: 
Lord Chief Juſtice De Grey. —This is a 
motion for a new trial, becauſe the defen- 
dant, in his plea, has miſtaken one abuttal 
of the Way; if a new trial was to be grant- 
ed, the defendant would amend. his plea, ac- 
cording to the evidence, and would have ano- 
ther verdict, in all human probability, having 
given ſuch clear N of his right by many 
neten. 2 

Upon 
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Upon this record, it is certain that the de- 
fendant was bound to prove his right of way 
as it is pleaded ; he has proved it to a com- 
mon intent; the erminus 2 quo is pleaded” to 
be a common highway, (it is not deſcribed to 
be the King's highway,) and a common highway 
may be a private way in common ſenſe and 
underſtanding ; however, the merits have been 
tried, and therefore a new trial ought not to 
be granted. | 

Nares Juſtice. —T am of this ſame opinion; ; 
and the court never grants a new trial, when 
they clearly fee the merits have been fairly 
and fully tried. 

Gould Juſtice. —] am of the ſame opinion ; 
and that in pleading a right of way, you need 


not deſcribe the terminus 2 quo, becauſe the 


plaintiff may reply extra viam, which will be 
a matter for evidence. 
New trial refuſed per totam curiam. 


This was an action, brought by the indor- Fate and another 


ſees, upon 720 foreign bills of exchange, drawn „. Eat-India 
Company. 
by colonel Clive, then in the EAH-Indies, up- T. 1 G. III. 


on the Eaft-India company, and accepted by B. R. 2 Burr. 


1216. 


them, payable to Mr. Campbell or order, then Verdie for the 


alſo in India, and indorſed by Mr. Campbell plaintiff on one 


count, right; 


to Mr. Robert Ogilly. One of theſe bills was for the defen- 


by ſuch indorſement directed to be paid to dong goes mg 
Robert Ogilby or order, in the uſual way of ing evidenceof ufags 
dorſing ; ; and no diſpute or queſtion aroſe up- gg l 3 
on it. The other bill was alſo indorſed by been admitted, 
Mr. Campbell to Robert Opitby ; but the wordy, ed, but verde 
4e or order,” were originally 0MITTED in bis fer aide genes 
indorſement, and afterwards put in, by another _ 
hand, before the trial. 

Theſe bills, 7Þxs indorſed by Mr. Campbell | 
to Mr. Ogiliy (without adding the words & 
order in the indorſement of the latter) were 
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LL, 
by him indorſed to the plaintiffs; Egie and 
Lard, or order. ee e 
. Ogilzy became. inſolvent; and the queſtion 
hen was, Who Was tO bear the lofs 5 Whether 
Mr. Campbell, or the plaintiffs ?, (tor the Ep. 


India company were no more than Rtake- 
holders.) en 


_ The diſpute aroſe only upon this latter bill: 
for the bulk bil was given up at the trial, by the 
counſel for the defendants; and a verdict was 
taken for the plaintiff upon hat count. But 
On the ſecond, an objection was taken to 
the wayt of the words © ar order; which. the 
defendant's counſel inſiſted were neceſſary to 
a be originally inſerted by the indorſer; and that 
the owissioN of them was equivalent to the 
molt re/ftrigive words that he could have made 
ule of 1n order to mit the payment, And 
accordingly, on this ſecond count, a verdict 
was found for the defendants. LEES: 

Mr. Marton, of counſel. for the Plaintiffs, 
having moved for a new trial, Mr. Norton 
and Mr. Wedderburn now ſhewed cauſe, on 
behalf of the defendants, why a new trial ſhould 

nor PEAede. i ett, 
In ſupport of the motion, Mr. Merton and 
Mr. Yates had cited the three following cafes, 
& In C. B. Hil. Viz, * More v. Manning, Comyns 31 l. in point: 
6G.k _ where it was holden, © That a promiſfory note 
8 to pay one or order, is aſſignable toties 
* guoties by the indorſee or indorices, though 
© the words or order, be omitted in the in- 
C oo be 7 
+laB.R f Acheſon v. Fruntgin, 1 Strange 557. in 
Piri. point alſo; it being there holden, . That an 
p“ ** \ndorſable. note indorſed to A. B. without 
4] (a) ec ſaying or order, is an. indorſement to the in; 


© dorſee. or order: for the 1aw interprers the 
. ; VVV N 12 aſſign- 


K 118 ] 
oy alignments to be in the ſame manner as the 
« note is drawn.”  * 

And Evans v.  Cramlington, in Carthew * 
and 2 Ventris 30g, 310. which was ſaid to be 
applicable to the preſent caſe. | 

They alledged, that every indorſement im- 

orts that the value bas been received by the 
indorſer: and 8 

A promiſſory note or bill of exchange, ori- 
| ginally made payable to one or order, is in 
its own nature affignable ; and the aſſignee has 
the whole intereſt in it, and may aſſign it as he 
pleaſes; and any reſtriction or confinement of his 
aſſignment of it is contrary to the nature of the 
thing, and therefore void. 

An indorſement is an aſſignment, and, fot 
the reaſons aforeſaid, is not reſtrainable by 
the omiſſion of words, or even by negative 
words; and if it be given in blank, it may be 
filled up by the indorſee or by any one elle, 
even in the face of the court, at the trial &. 

Having thus eſtabliſhed this principle, 
« Fhat the bill of exchange being originally 
« made aſſignable and negotiable, and being in 
« its oten nature afſignable,. muſt continue al- 
« ways ſo; and that the law will interpret the 
© aſſignment to be made in the /ame manner 
« in which the bill is drawn, although the 
* words or order be omitted. 

They grounded their motion for a new trial 
upon theſe two foundations: 

iſt, Fhat the jury have found directly con- 
trary to this ſettled law, and have founded 
their verdict upon the cuSTOM OF MER 
chaxrs, which they ſuppoſe to be quite to 
the conttary; and of which cuſtom of mer- 
chants evi, 2 was permitted to be given at 
the trial: which evidence ſnould not hive been 
1 12 allowed. 
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allowed. For the cuſtom of. merchants is part 
of the law of England; and the law of oat 
being already fully ſettled on this point, no 
evidence in contradiction to it ought to have 
been admitted; nor can any finding ot a. Jury 
alter it. 

Adly, That if the counſel for. the plaintiff 
had apprehended that ſuch fort of evidence 
would have been gone into at, the trial, they 
could and would have produced better and 
fuller evidence than they did, to prove that 
the cuſtom of merchants was really and in 
truth and fact agrecable to the law as ſettled; 
and they alledged that no fa# of uſage. was 
proved at the trial, to ſupport a notion, that 


the acceptor was not liable upon Reb. an in- 


dorſement as this. 

Mr. Norton and Mr. WW, edgerburn, contra; for 
the defendants, inſiſted that the preſent ver- 
dict was right, and ought to ſtand. It 
has been urged, iſt, ce That this bill is in 
« its nature negotiable; and adly, „“ That 
cc being ſo, it cannot be reftraned by this or 
« any other indorſement.” 


As to the firſt:— They agr mend a bil of « ex= 
change to be negotiable in its nature; but it 


does not follow, they ſaid, that becauſe it was 


once ſo, it muſt therefore. always continue ſo: 


for the payee has the abſolute property in it; 


he is the purchaſer of it: and why ſhould not 
he limit the payment of it as he pleaſes? No 


man can be ured by this; no man can be 
deceived by it; it eannot be arcended mA the 
leaſt inconvenience. 


No caſe can be cited to the contrary. T he ? 
caſes that have been cited do not. Apply. to its 7 
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art An im per fest indorſement, an in dorſement 1 
n in blank, indeed may be ſupplied: but the 1 
no owner may, if he thinks proper, indorſe it ne- 1 
We galively and upon terms; and then the indorſee 1. 
ry takes it upon thoſe terms, and under that re- ul | 
af ſtriction, which the indorſer has r N im- It | 
tiff poſed upon it. 4 
5 This is no more than a naked authority to 1 
ICY: receive' the money. (i! WH 
nd It is not true, . That every indorſement m 1 
hat ec ports value received by the indorſer. For #8 
in an indorſement may be ſo worded as to ſhew * | 
dz that the intereſt remains in the indorſer: as for þ Fr 
Wo inſtance, © Pay this bill 70 my fleward, and ts al 
hat ee 49 other perſon ;” or, * Pay to fuch a one i 
1255 © for my uſe,” and to no other pes whatſo- . 
» * ger j i 
for And whether he has or has not ſo limited 1 
1 55 it, is a queſtion of fa, not of law: and it i 

It depends upon the cuſtom of merchants.” " 
in The caſe of More v. Manning does not con- 1 
hat tradift our principle: it does not appear that 1 
0K that was not an indorſement in blank; which, 

21 7 it is agreed, does not deſtroy its negotiability. 
* The alignment was there treated as an abſo- 
Ci tate” aſſignment to Mitberbead: it muſt have 
FO been an indorſement in blank; and the caſe 
fo. goes upon that ſuppoſition : however, that 

it; came before the court upon demurrer. 

not The caſe of Acheſon v. Fountain was only a 
No queſtion, e Whether the plaintiff's evidence 
be «ſupported her declaration: but her demand 
the was full and clear, without thoſe words. The 3 eg 

16 caſe could not require the reaſons there given: ſelves to the ef- 
The therefore they are at beſt extrajudicial or ee 3 ang 

Ks. 3 added by the * reporter. Tor ee 

W with Sir John 
* 3 | 1 As Strange's. 


+ Wood's Inft. 
283. 


limited 


As te Evans v. — nothing 


like this caſe; nor is any amen to be om 
from it. | 


 Befides, — caſes are wah upon ps. 


w notes, which depend upon our munici- 


pal laws: and promiſſory notes are, by the 
ſtat. of 3 and 4 Ann. c. g. put upon the lame 


"Wot with inland bills of exchange. 


But foreign bills of exchange hand upon 
quite another foot; + namely, upon the gene- 


ral law and cuſtom of merchants. And the 


verdict ſuppoſes and proves the cuſtom of 
merchants ta be with the defendants: and the 


evidence of ſeveral eminent merchants and 


experienced perſons at the trial, was agreeable 
ta the finding. And if they cold have en- 
countered it, why did they not? Their omit- 


* ſo, is ſuroly a gr auiict. bor a new 


Mr. Morton and Mr. Names in reply. bey 
admit the queſtion to be, What is the true 
& conſtruction of ſuch a reſtrained; indorſe- 


& ment as this is?“ And certainly this fort of 


indorſement makes, or rather continues, a bill 
of exchange generally negotiable. Meſſieurs 
Edie and Land are in the caſe of every com- 


mon indorſee. 


he caſes that we have cited are in and 
clear on our ſide: on the other ſide, they 
ſuppoſe imaginary circumſtances, Which did 
not really exiſt in them. 
The determinations upon Wenig notes, 
8 & that the law was bkowite © upon fo- 
<«, reign bills of exchange.” 


The fact of uſage, that RE? 8 been | 


cogent and binding if proved, ſhould; have 
been a 2 to negotiate a bill with ſuch a 
reſtrained indorſement. Ic 


eurs 
COIN- 


1 and 
they 
n did 


notes, 
n fo- 


been 
have 


ſuch a 
If 


L a9 J 
1 If this Bill was to ge back to Badia, . 


reſted by Meſheurs: Ache and Lara for - n. 


payment by the company and the indorſers, 
undoubtedly the drawer would be liable to 
Mr. Edie and Mr. Lende for the benen 


„ i 14 | | 
Lord Wenn 2 2 at the wich 


that the defendants ighs be at liberty to go 
into the age gf mer ebam upon this occaſion. 


And Mr. Race, the caſhier of the Bank of -.- 


England, gave evidence, „Fhat the Banks, if 
ever they diſcounted theſe bills not indorſed 


« to order, did it oy upon the credit of. the 


© incaſſerʒ but that otherwiſe they would not 
cc take them, 0 vun conſiderin them as being 
K. negotiable. 

Mr. Simon, a very eminent and caperieated 


5 depoſed, Fhat he conſidered the 


omiſſion of theſe words as reſtrifive of the 


indorſement to the particular individual perſon 


ſpecified in the indorſement: and he added, 
that it was, in his Opinion, merely in the na- 


tute of a penſenel authorityy; © to receive the 
money; and was not negotiable. 


SO Mr. Gram, another witneſs on che part 


of the defendants, declared his opinion alſo 


to be. 

So alſo Mr, Regmer, their fourth and laſt 
W Fheſe were in ſoun witneſſes for the 
deſendants. 

The 3 on „ er part, called Mr. 


Richard: Copes; partner with Mir. Honeywood' the 


banker: but they were miſtaken in him. tor 
he agreed: wich the other». ous witneſſes. or 


attly. 


Abe mitt called by „ OS of 


Mr. Laney: whos thought it ſufficient without 
the words or order: and atteſted n 
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had; himſelf diſcounted-one,\and\faid- be: had 


- paid, he believed; fifty bills, where the words 


te or Saler f. were rene in the _ 
Mente 5 900 

Mr. Ante a nnd: 8 alſo. in \ his 
opinion held the indorſement of a bill of ex. 
change to be negotiable, notwithſtanding the 
omiſſion of theſe words: and that no objection 
of this ſort was ever made. Indeed if the bill 
ſhould be indorſed, Pay the contents to A. 
© B. only,” it was looked upon, he ſaid, to 
be a reſtriction of the Wenn to A. Bo 4 . 
ſonall rr: 

Mr. Uny ah Mr. Anderſon a el to Ss 
ſame effect, * that the omiſſion of the words 
<* 07 order, did not prevent the negotiability.“ 

But the plaintiffs. did not, however, come 
. with particular witneſſes to the afage 
in ſuch caſes; not expecting that the evidence 
in ſupport of ſuch an ulage, would: have been 
imad. 5 Sch noc 

J told: the 3j jury, that bt the; meal law, 


(lay) ing the age out of the caſe,) the indorſe- 
ment would follow- the nature of the original 


bill, and be an abſolute eh RR to A in- 
dorſee or his order. 

And after having told them that: this was 
the general law, then I left it to them upon 
the particular evidence of the vsact, that had 
been laid before them; and recommended it 
to them to conſider well of this evidence; and 
told. them, that if they found an us ARB, ſo 
eſtalliſbed and ſettled amongſt merchants and 
traders as to be clear and plain, and beyond 

doubt, they might find a verdict for the defen- 
dant upon that ſecond. bill: but I directed 
them, that if they were - doubtful of | the uſage, 
or wel the uſage . to them not to be fully 


and 


I 
and clearly eſtiabliſbed, or to be the ube⸗ way, 
then they ought to find for the plaintiffs. 
I told them, that the queſtion aroſe upon 
the inſolvency of Ogilly, the firſt indorſee; 
and that it ought to be conſidered by them, 
who it was that gave the truſt to Ogilly: for he 


that gives the truſt, ought to run the n 
of his credit. 


by Mr. Campbell, the payee, to this Ogilby; 


and if he meant to truſf Opilby, it was but 
reaſonable that he ſhould be the perſon to ſuf- 


fer by Ogilby. And it was clear that he meant 


to truſt Ogilßy with the money: for it is ac- 


knowledged on all hands, that Ogilby himſelf 
had a right to receive it of the company, 


whether he had a right to indorſe the bill to 


another perſon or not. 

The jury ſtaid out a conſiderable time, and 
then brought in a verdict for the plaintiffs, 
upon the bill indorſed to Ogilby or order, 
(which was not diſputed :) but they gave their 
verdict: for the . defendants, upon that count 
which declared upon the ſecond bill (for 


2000 l.) which was indorſed to him wir HOur 


e the words © or order.” 
In the whole courſe of the evidence, uo one 
fact was proved, where the indorſee to whom 


a bill was indorſed, without adding the words, 
be or order, ever actually LosT the money, fo 


as to put him upon diſputing the point. 
Since the trial T have looked into the caſes: 
__ have conſidered the thing with a great 
deal of care and attention, and thought much 
about it: and I am very clearly of opinion, 
that I ought not to have admitted any evidence 


5 wry amen wage « of ee in ſuch a 


8 eee caſe, 


I obſerved, Ws this era was FRE 
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e Of chis, I fay, 1 ne, "fog 
the /aw 18 already SETTLED ©) 5 

I lay the cafe of Eva v. Cramlingron out 
of the way, as I do not fee that it is much 
erbte to the caſe nom before us. 

But I go upon the two a e 
Manning, and Aahrſom v. Fountain. The former 
was an aſſumpſit upon a 2 note, gwen 
by Mami to Statham or Statham aſ- 


Goned it ta Wilbenhaad; and Weber bead to 


the plaintiff. Upon a demurrer to the decla- 
ns exception was talten, < becauſe the 


<«. alignment; was made to H/itherbead' without 


ce ſaying to him au order; and then he can- 
* nat aſiigu ib over.” But it was reſolved by 
the whole court, that it was geod - for the 
the original bilb was aſſignable, then, to wliom- 
ſoever it is aſſigned, he has ail the intereſt in 
the bill, and may aſſign it as he pleaſes. And 
very right that was: for the mam foundation 
is, What the bilb is im it's original? And 
accordingly, as that note was originally made 


payable to Statham an aruer, they held the 


aſſignment of it to Witherhead to be an gb- 
folute alignment ta him, which comprehended 


his aſſigns. It caamvd nos be an indorſement in 


blank; becauſe it is ſtated, © that: the aſſign- 
4 ment was made to }itherbead, without ſay- 


“ ing to him or order,” The point refolyed 


was, that the aſſignment to Mitherbead was 
abſolute. Fhe words added at the end of the 
rt are inaccurate, and might, at firſt view, 
occaſion a; little: confuſion + but, to be ſure; 
the court went into an additional argument, 
which: the reporter has omitted to particulariſe. 
But the declaration /g out the aſſignment; 
which is “ an aſſignment by Srambam 10 Wither- 
60 heady omitting to add the words and * 
: 1 Then 


— — OO 


( 323 1 
© Thenastothe other calc of Achg/orv. Fountain. 
The plaintiff had declared upon an indorſe- 
ment made by William Abercrombie, whereby 


he appointed the payment to be to Lauiſa 


Aabeſan ar arden: upon producing the bill 
in evidence; which appeared to be originally 
made payable to Her crombie or order, yet 
Aercroubiss indorſement was only this 
Pray pay the contents to Louſa Achejon.” 
It was. objected, chat the indorſement did 
« vt agree wich the declaration.” The court, 
notwithitanding this; gave judgment upon the 
ground of 2 general prapaſitian in law, . That 


« a bill. is, negotiable, withcat adding thoſe 


9 words to the indorſement.“ And thoug 
the plaintiff night, perhaps, have had leave 
to amend his declaration in the point objected 


to, yet the declaration came before the court 
unamended : O that the objection came with 


it's full ſtrength; and the court gave their 
opinion upon the point, as a matter of clear 
fetiled law : tor the Whole court were of opi- 
nion, © that it was well enough, hat being 
« the legal impart of the indorſement; an 

« that the plaintiff ug, upon. this, have in- 
c dorjed it ouer t another, who would be the 
c graper order of the iſt indorſer. And ac- 


« cordingly, judgment was given, for the 


cc Plaintiff.“ | | | 

A draft drawn. upon. one perſon, direct- 
ing him © to pay money to another, or 
order, is, in it's original creation, not an. 
authority, but a bill of exchange, and is nego- 
tiable. It belongs. to the payee to do what 


he thinks proper with it, and to uſe. it; as beſt 


ſwits his convenience. It is his, property; and 
he may aſſign it 46 ſuch, and ta whom he 


pleaſes: and his direction. © to Pay. it. 20 ſuch. q. 


F one,” 
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* be, ir A direction © to pay it to Miri" or bis 4] 
&* vrder;” for he aſſigns his whole property in l 
it, and has ad a valable confi eration for ſo 2 
doing. „ A. \ 
"Another thing oblervable ! is the cee of eſſe; 
the opinion of the merchants, (which they inJal 
avowed to be their opinion,) * that a bill ture 
er thus indorſed was not to go to the executors now 
or adminiſtrators,” in 28 of the indorſee' 8 F af 
« death: whereas there can be no doubt, the! 
that ſuch an intereſt is 1 0 to executors ter 
or adminiſtrators. e e Ee 1, | 
The words © vr order” are not neceſſary to clear 
be mſerted in the indorfement, any more than of a; 
the words © executors or adminifirators,” are made 
neceflary to be added to it. | 8 15 [ n 
337 


The point now in queſtion has been already 
folemily ſettled both in the court of king's- oft q 
bench and common-pteas, by the two adjudi- 


cations that have been mentioned: and there- here 
fore witheſſes ought 70? to have been.examined MEN 
to the Hage, after ſuch folemn determinations deter 
of what was the law. nn et N and t. 
| Therefote there ought to be a new trial i pretet 
| As to the coſts—f think there ſhould be would 
| none, in this caſe. * For the verdict muſt be be ot 
ſet afide generally,” not in part only. Vet this appea 
verdict is agreed to be right upon the % lan 
count; and that is found for the Plaintiffs ; 118 


cherefore there ought to be no coſts ' upon 
efanting a new trial in the preſent caſe : ſince M. 2 
C 


the merits were altvays clear for the plaintiffs, 7 
| on the #r/t count; and it mow appears that C. B. 
| nothing: remained to be tried, on the ſecond. payab] 
| Mr. "uſt. Deniſon concurred in toto. miniſt 
| "Fins verdict upon the ſecond count is not Plainti 
well founded. The point in queſtion is not 9 | 


| | charter of fart 1 Bir matter of Inte. 
N ” I never 


I never 1 he of this notion of a RY 
5 | refrriftive aſſignment of a negotiable bill, | 113 
5 Where a bill is originally made payable to 1 
8 A. or order, it is of courſe and in its very "0 Wal 
oe eſſence negotiable from hand to hand. An 6M 
? inland bill of exchange is aſſignable in its na- 1 
10 ture totes | quortes ; and promiſſory notes are | 8 
l now put upon the ſame foot with them, 1 
rs Foreign bills of exchange are equally fo, by 1 
50 the law of merchants, and by the ſettled de- WI 
hb terminations of courts of law in England.” _ Mi 
"I This is a matter of law and the law ji is 1 
Mr clearly and fully fixed. There is no inſtance 1 
4 of a.reftrietive: Imitation, where a bill is or1ginal, 2 135 
77 Wy payable to a man or order. 0 at 
97 I never heard of an indorſement to A. only, | | 1 N 
mA In; general, the indorſement follows the nature 11 
, 5 of the thing indorſed ; and is equally negotiable, | ſx 
of | But at leaſt, Here is no ſuch reſtraint as hat: fi 
| of here is nothing from whence to collect an 11 
04 intent to limit and reſtrain it, The law has | 1 ö 
751 determined that the bill is negotiable in icſelf ; e 
wort and there is no law to the contrary, nor any ' 
| pretence. for it in the preſent caſe. And it 1 
PREY would be infinitely inconvenient, if it ſhould jÞ Fi 
125 be otherwiſe ; for as no circumſtances at all 1 
50 appear, it would deſtroy of diſturb that cer. K+ 
4 ry tainty which tranſactions of this nature require, 1 
Ji. An executor or adminiſtrator may indorſe a 1 
fs 3 bill or promiſſory note, within the cuſtom of 1 
. merehants. In the caſe of Rarolinſon v. Stone, Þ! 
og M. 20, G. II. B. R. upon a writ of error from 1 
3 — C. B. an inland * bill of exchange was made A 1210 | 


Fit payable to A. or order: A. died, and the ad- Stone, 
15 miniſtrator of A. aſſigned the note to the 
plaintiff in the common-pleas, for whom that 
court gave judgment upon demurrer. The 
court” upon argument of the writ of error 
here, 
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here, held, << that the executor or admini/tiator 
ce might _ it over: and they affirmed the 
judgment of the court of common-pleas. The 
executor or admifiiſtrator is only aſſignee in lat, 
not in fact: yet they held that he might affign 


it by the name of executor or adminiſtrator; 


and that it was the common method to do ſo, 


che indorſernent virtually included it. 


Now the preſent caſe includes that, and 
more: for here, the firſt indorſee was an aſſignee 
in falt. And it ought to be fo, for the ſake 


of | certainty, and for the benefit and con- 


venience of trade. No intention appears here 
to reſtrain it: and in general, the law fays i it 


is aſſignable. 


And it is not material when or how Killed 


up: for it is every day's practice to fill up the 
indorſement long after it is made ; n? even 


in court, at the trial. 


I will not give any opinion whiter he i in- 


dorſer oH have limited his afſfignmeht by 


ſome clear plain negative words, if in fact it 
had been his intention to limit and reſtrain it. 

But no ſuch intention appears: the indorſe- 
ment is general; and the law is ſettled, that 
te the aſſignment follows che nature of the 
e thing aſhened.” 

And the law being already 60 ſettled, the 
jury ought not to have given their verdict upon 
an opinion contrary to it. 

A new trial ought therefore to be granted: 
but no coſts ſhould be paid : tor the reaſons 
already mentioned. 

Mr. Juſtice  Fofter - a en Re: there 
ſhould be a new trial; becauſe it is 4 ee 
againſt a known and ſettled rule of law; 
e Nene hd oooh pou caſes reported i 

n Comyn 


( 127 ] 
Gampns and Strange. Therefore it -ought not 
to have been left to a jury at all. 
Much has been ſaid about the cuſtom of 


J)) ͤ A0 


01 merchants, is the law of the kingdom, and 
is part of the common a. 


People do not ſufficiently diſtinguiſh between 


cuſtoms of different ſorts, the true diſtinction 


is between general cuſtoms (which are part of 


che common law) and local cuſtoms, (which 


are not ſo.) This cuſtom of merchants is 


che general law of the kingdom, part of the 
common law; and therefore ought nat to have 


| been left to the jury, after it has been Already 


ſettled by judicial determinations. 

But there ſhould be no co/s paid upon this 
occaſion y} becauſe the verdict. is both againſt 
law and againſt the opinion and direction of 
my lord chief juſtice, upon the ſecond count; 
and is with the plaintiffs, on the firſt. . 

Mr. Juſt. Miluot was of the ſame opinion. 

The law with regard to this point, is /ettled 


and, fully. efiabliſhed by the two caſes which 
have been cited ; + and p right and proper 


principles, 

This original contract i is, © to pay to ſuch 
& Perſon or perſons, as the payee or his aſſignees 
« or their aſſignees ſhall direct :” and there is as 
much privity between the laſt indorſer and the 


laſt aflignee, as between the drawer and the firſt 


payee. When the payee aſſigns it over, he does 
it by the law of merchants ; being a deere. in 


action, nat aſũgnable by the general law. And | 
the indorſement is part of the original contract, 


ang is iucidental aud appurtenant to it in t 


nature of it; and muſk be underſteod and in- 
terpreted to he made in the ſame manner as the 
TAILS gravy: — indorſea halds it in 


the 
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the ſame manner, and with the ſame privileges, 


qualities, and advantages, as the original payee blank 

held it; that is, as an aſſignable" negotiable It we 

note, which he may indorſe over to another, ing t 

and that other to a third, and fo on at pleaſure. So 

IT There is a great deal of difference between | is lik 

giving a naked authority © to receive it,” and rence 

transferring it over by indorſement. And ! miſſo 

doubt whether he can limit his indorſement of ʒjuſt ti 

it by way of aſſignment or transfer to another, verne 

ſo as to preclude” his aſſignee from aſſigning it [FH 

over as a" thing negotiable. '-For the affignee of Ac 

purchaſes it for a valuable ' confideration and Sir 7 

therefore purchaſes it with all its privileges, report 

qualities, and a ; one id which | is, Th 

it's negotiability. Fiſher 

To be ſure, he may give a mere e ebe. deterr 

rity to a perſon © to receive it for him; he was in 

may write upon it pray pay the money to It was 

« my ſervant for my uſe; of uſe ſuch ex- who i 

Preſſions as 1 — 5 that he does 6e pjll 

not mean to indorſe it over, but is only autho- broug 

riſing a partieular perſon to receive it for bim demun 

and for his own uſe. : In fuch caſe, it would dorſen 

be clear that »o valuable conſideration had his-ora 

been paid him. But at leaſt,” that intention well b 

muſt appear upon the face. of the maorſement. met 

Whereas here, no ſuch thing nor any thing e inte 

tending to it, appears upon the face of the in- e who 

dorſement: it is a general ne i judgm 

any reſtriction at all. The 

The principle I rely upon, is the paying a enable 

| valuable conſideration for the aſſignment. For th 
| | In the (caſe of Mors v. Manming, (which i is attende 
B * Vide Comyns, in point,) thoſe words added at the end), Bi not the 
| Habs en that at a trial, when a bill is given in cvi- The 


«| dence, the party may fill up the blank as Englan, 
* — 1 * redundancy. And that of it as 
* indorſement Vol.. 


[ 129 ] 


indorſement. could not be an indorſement in 


blank : it appears otherwiſe from the caſe itſelf, 


It was made.'to , itberbead, but without ſay- 
ing to © him and order.“ 


So the other caſe Feported in 1 Strange, 3 57. 


is likewiſe ind point. And there is no diffe- 


rence, whether the determinations be on pro- 
miſſory notes or on bills of exchange; it is 


- juſt the ſame thing; becauſe it is to be go- 
verned by the ſame rule. | 


[He cited a manuſcript report of the caſe _ 


of Acheſon v. Fountain, which is reported by 
Sir John Strange: which agreed with Sir John's 
report of it. | ah 

There is another caſe in C2rthew, 403. 
Fiſher v. Pomfrett, that ſhews this to be a right 
determination; (though the ſtate of that caſe 
was indeed juſt the reverſe of the preſent caſe.) 
It was a bill of exchange, payable to J. F. 
who indorſed it, © pay the contents of this 
«bill unto the order of Mr. Fiber.” Fiſher 
brought his action as indorſce. Ihe defendant 
demurred to the declaration, becauſe the in- 
dorſement was not to Fiſher himſelf, but to 
bis order; but the court held that Fiſher might 
well bring the action: © for, amongſt tradeſ- 
men, that form was commonly uſed, though 
e intended to be made payable to the perſon 
* whoſe order is mentioned.” And Fifher had 
FFF 

Therefore a note indorſed over to A. would 
enable him to indorſe it over to B. and ſo on. 
For the convenience and courſe of trade is to be 
attended to: the intention is to be regarded, 
not the: nee 


The cuſtom of merchants is part of the law of | 


England: and courts of law mutt take notice 
of it as ſuch. OS Ek | gt SY 
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There may indeed be ſome queſtions de- 
pending upon cuſtoms amongſt merchants, 
where, F there be a DouBT. about. the cuſtom, 
it may be fit and proper to take the opinion 
of merchants thereupon: yet that is only 
where the law remains doubtful. And even 
there, the cuſtom muſt be proved by facts, 
not by op1n10N only: and it alſo muſt be ſub- 
ject to the controll of law. And ſo was the 
caſe of Hawkins v. Cardy, reported in Carthety, 
466. and in 1 Salk. 65. There the defendant 
had given a note under his hand, © to pay 
« unto E. G. or order a certain ſum of money: 
« E. G. by indorſement on this note, ordered 
« PART. of the maney to be paid to the plaintiff, 
Upon which this action was brought: 
« and a ſpecial cuſtom amongſt merchants was 
« laid in the declaration, according to the 


« plaintiff's caſe,” Upon a demurrer to this 
declaration, it was adjudged, * that this is a 


« void cuſtom; becauſe by means of ſuch 
« diviſion, the defendant would be ſubject to 
te as many actions, as the perſon to whom the 
ce note was given ſhould think fit; and this 
ce upon a/engle contract, which ſubjected him to 
« one action only.” This warrants what I ſaid, 
ce That the original contra muſt be looked into. 
Here the original contract is a negotiable bill; and 
the indorſee is in the place of the original payec. 
The two caſes of More v. Manning, and 
Aeheſon v. Fountain, ſerve to prove © that there 
&« js x O ſuch cuſtom. of merchants as the defen- 
« dants pretend :”. for they could not have 
been ſo determined as they were, if there had 
been ſuch a cuſtom of merchants. 
Therefore. theſe judicial determinations of 
the point are the LEX MERCATORIA, as to his 
queſtion: for they ſettle what 7s the cuſtow 


CT Toi 3 | 


\ 


of merchatits ; which cuſtom is the lex mer- 


catoria, which is 2 of the law of the land : 
but this finding of the jury in the preſent caſe, 
is directly contrary to the lex mercatoria ſo fully 
ſettled and eftabliſhed by legal adjudications. 
Therefore the verdict ought to be ſet aſide: 
but it ſhould be without coſts; for the reaſons 
already ſpecified. | 
Per. Cur. unanimouſly, | 

The verdict was ſer aſide, and a new trial 
ordered; (but without coſts.) 

This was action of treſpaſs vi et armis, for 
taking five boys, apprentices to the plaintiff, 
out of the hands of the plaintiff. | 

Lord MansF1ELD, who tried the cauſe, re- 
ported the evidence. 

Theſe were apprentices regularly bound to 
Reavely, for the ſea ſervice. The action was 
treſpaſs vi et armis, for taking them. | 

It was proved, on the part of the plaintiff, 
that they were voluntarily indentured to him, 
and were by his direction delivered to one 
Jones, to be kept by him, to prevent their 
running away. Part of Jones's bouſe was a 
priſon, part a public houſe. 

The juſtices, at their ſeſſion of gaol delivery, 
upon a complaint of © an intention to fell 
« them in Guinea,” diſcharged them. 5 
- Reavely ordered them to be put into the 
hands of Jones. Walker ſent a note to Jones, 
to deliver them to the lieutenant of a tender 
of a man of war: who thereupon delivered 
them, and took a receipt for then. 

This was the evidence for the plaintiff. 

On the part of the defendants, it appeared 
that one Lane told Walter of the boys com- 
plaints, and of the affecting ſcene that he 
had ſeen. FNR 
b 2 : One 


Reavely v. 
Mainwaring, eſq; 
Walker, et al. 
H. 2. G. III. 
B. R. Jo Burr, 
1306. 

Treſpaſs for 
taking five boys, 
apprentices to 
the plaintiff, out 
of his hands, 
Apprentices diſ- 
charged by juſ- 
tices at ſeiſions, 
on complaint of 
an intention to 
ſell them in 
Guinea. They 
had been put by 
plaintiff into the 
hands of Jones, 
to be kept ſafely: 
Walker ſent a 
note to ſones to 
deliver them to 
the lieut, of a 
tender of a man 
of War. They 
were aecordingly 
delivered. 
Walker, who was 
licut. of a man 
of war, had, 
upon the boys 
being diſcharged, 
obtained their - 
conſent to ſerve 
the king, and 
had given Jones 
a guinea to take 
care of them cill 

he 
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n of the boys alſo gave evidence of Black- 


Verdict for all 00d's picking them up; and of their. being 
the defendants deceived, and ill uſed at Jones's, and their en- 
Motion for new 

eriale Qu-if treſ- deavours to eſcape. That Valter and Pell 
paſs vi er en, came to the priſon: and the boys made their 
will lie in this 

caſe. Walker complaints to them, Upon which they were 
ought ts have ſent for to the court-houſe: and they all made 
guilty, becauſe their complaints to the juſtices, of their being 
he ſent a preſs- 

gang for them. deceived, impriſoned, ill uſed, Sc. and their 


But as it was an apprehenſions of being ſold. 
— 3 The plaintiff next morning ſent coaches ta 
trial refuſed. carry them away. They reſiſted: Walter (who 
— * was lieutenant of a man of war) being preſent, 
the other defen- aſked them if they were willing to ſerve the king. 
prey They aſſented. Heſentapreſs-gang. They went 
with their own conſent. They begged of the 
Juſtices to be ſet at liberty. They were brought 
into court before the juſtices as priſoners; but 
no commitment. being produced, the juſtices 
diſcharged all and each of them, by writing 
againſt their names“ diſcharged.” 
Walker bid Jones to keep them that right. 
But there was no order to deliver them to 
Walker * they were only diſcharged from being 
kept as priſoners. Whereupon M aller aflced 
if they were willing to ſerve the king: to 
which they aſſented. And Walker gave - Jones 
a guinea to take care of them that night. 
At the trial, all the defendants were found 
«© net guilty ;” as well the Juſtices, ., as the 
lieutenant. 
Mr. Yates now ſhewed cauſe againſt ; A new 
trial, which had been prayed by the plaintiff. 
He inſiſted, that as the boys were in the 
hands of Jones, who he ſaid, was agent to the 
plaintiff, and delivered them to the, heutenant 
who commanded the preſs-gang, upon a note 


from Walker, and took a receipt for them from, 


him, 


foreibs 
profs-g 
of wal 
having 
them. 

Lor 
trial, t 
action 
deliver 
But 
was li 
force, 

As t 
mainta 

Afi 
defend 


tenant 
a note 


from, 


him, 


on. 20 
him, here was o force ; therefore treſpaſs vi 
et armis will hot lie. Tt ought” to have been 
an action upon the caſe, or an action upon 
the ſtatute of labourers : for which, he cited 
Bro. Ar. title Labourer 21, 28. as in point. 
6 Mod. 182. Queen v. Daniel, (the ſecond re- 


ſdlution) is in point alſo, „ that a common 


« action of treſpaſs will ot lie, for inticing 
* an apprentice or ſervant from his maſter, it 


ce. there be no ] 


And here, Fones's delivery was the delivery 
of the plaintiff; he was the owner's agent. 

Mr. Solicitor-General, and Mr. Morton, on 
behalf of the plaintiff, did not diſpute the lat, 
but the 7. 

The juftices diſcharged the boys: they were 
put into the hands of Jones, by the juſtices. 
Walker ordered them out of Jones's hands into 
the hands of the lieutenant, who headed the 
preſs- gang. 

Here was no ſeduction or inticement; but a 
forcible taking away a man's apprentices by a 
preſs-gang, and carrying them on board a man 
of war: in which Walker was concerned, as 
having actually ſent the preſs-gang to ferch 
them. And in treſpaſs, all are principals. 

Lord MansFIELD.—It was objected, at the 
trial, that Valter could not be liable to an 
action of treſpaſs vi et armis : for that Jones 
delivered them voluntarily to the lieutenant. 

But I thought then, and now think that he 
was liable to this action; becauſe he ſent a 
force, a preſs-gang, to take them. 

As to the juſtices, —there was no colour to 
maintain the action againſt them. 

A ſpecial jury of gentlemen found all the 
defendants not guilty. | 
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1 think they ought to have found Malter 
guilty, upon the evidence that was laid before 
them, Vet it would have been very hard, if 
Walker had fuffered for his behaviour upon 
this occaſion ; becauſe he ſeems to have acted 
with good intentions. 

Therefore I think that there ought not to be 
a new trial. 

Rule to ſhew cauſe © why there ſhould not 
© be a new trial.” Diſcharged. 


Earl of Mach A verdict having been found for the plaintiff 


y. Pigot. 17 Mr. Les moved on behalf of the GETS, 
in B. R. 5 Burr. for a new trial. 


802. 
„ Newmarket L he cauſe was tried before Lord MANSFIELD, 


wager, upon the It was a contract made at Newmarket. The 
lives of the elder _ NT Gries 

Mr. Pigot, and Wager was originally propoſed between young 
Sir Wil r. Mr. Pigot, the preſent defendant, and young 
Picor's father Mr. Codrington, to run their fathers (to uſe 
— the the phraſe of that place,) each againſt the 
day the bet was Other. Sir William Codrington, the father of 


made, in Shrop- Mr. Codringten, was then a little turned of 


hire. 


Objefion the fifty: Mr. Pigot's father was upwards of ſeventy. 


contract void, as 


eee boar Lord Offery. computed the chances, according 


naerition, "ohh the above-mentioned ages of their reſpective 
ee fathers, Mr. Coarington thought the com- 


gency, and that putation was made too much in his disfavour. 
it was impoſſible 


Mr. Piet houd W hereupon Lord March agreed to ſtand in 
win. Mr. Codrington's place: and reciprocal notes 
Adj. that the na- 

rule of the con- were accordingly given between the carl ua 


tract, and the Mr. Pigot. 
3 3 Mr. Pigot's note ran thus, I promiſe t to 
ties, ſupported cc pay to the Earl of March, 500 guineas, i 
New trial re- © my father dies before Sir William Codringior 
Fuſed, & Wilkam Pigot.” 

The earl's Was“ 1 promiſe to pay to Mr. 
te Pigot 1600 guineas, in caſe: Sir William. 
© Codrington does not ſurvive Mr, Pigo:'s 
& father. March,” 
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| E 5 
No mention was at all made, at the time 
of this tranſaction, about their father's being 


then dead or alive. 
Mr. Pigot's father was then actually dead : He 
died in Shrop/hire, 150 miles from London, at 


two o'clock in the morning of the ſame day on 


which this bet was made at Newmarket, after 
dinner. | 


However, this fa& was not, at that time, 


at all known to any of the parties; nor was 
there any reaſon for ſuſpecting that Mr. Pigot's 


father was then dead. There was no objection 
made at the trial, againſt going into parol evi- 
dence. Lord Mansfeld left the matter to the 
jury, who found a verdict for the plaintiff, 
with 525 J. damages. 

The objection was, that the contract was 
voip; it was without any coſideration: for 


there was no poſſibility of the defendant's 


winning, (his father being then actually dead ;) 
and therefore he ought not to 4%. It was a 
contract in futuro, manifeſtly made upon the 
ſuppoſition of a then future contingency. The 
meaning can't be doubted: and the words 
ſufficiently expreſs that meaning. © If my 
father dies before Sir William Codrington,” 
is equivalent to ſaying, If my father ſhall 
© die before Sir William Codrington. But his 
father was dead before he entered into this 
contract. 


Mr. Lee ſaid, it was given in evidence, and 
is certainly true, that their fathers being dead, 


or being alive, made no difference in the pro- 


portion of the value of the chance: and he 


obſerved, that in the caſe of an inſurance upon 
a ſhip, if the words © loſt or not loſt,” be not 
inſerted; and the fact ſhould happen to be, 
that the ſhip was actually loft at the time 

| K 4 when 


But the fact was, that 
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When the inſurance was 3 the nee 
K void. 

Rule to ſhew cauſe why there ſhould not be 
a new trial, 

And now Mr. Wallace, Mr. 8 and 
Mr. Mansfield, on behalf of the plaintiff, ſhewed 
; cauſe againſt a new trial being granted. 

They faid that the inſertion of the 5 
_ * loſt or not loſt,” was peculiar, to  Ergli/h 
policies : it is not inſerted in the policies of 
other nations. Roccius fo. 205. No. 175. And 
the reaſon there given (at the end of it,) 
namely, * that the fact being unknown will 
te not prejudice the inſurance,” applies to the 
preſent caſe. 

Suppoſing it to have related to the death of 
perſons in India, or the ſafety of the Aurora, 
can any one imagine that the inſurance would 
be void, becauſe the event had happened an- 
tecedent to the making of the contract? 
Ihe event of either of the two fathers being 
_ then already dead, did not occur to the parties. 


If it had, it would not have varied the bet. 


The two reciprocal notes undoubtedly mean 
one and the ſame event, Retroſpect is in- 
cluded, as well as futurity. 71 L 
Mr. Lee and Mr. Bolton, for the defendant, 
replied, that by the law of England it is neceſ- 
ſary to inſert the words * loſt or not loſt,” in 
ſhip-policies : otherwiſe the inſurance is void, 
if the ſhip was then already loſt. And this, 
they ſaid, was expreſsly laid down by Melry. 
"©" I's bet went upon the idea that both fathers 
were then living: and ſo the evidence agreed. 
The bet was clearly future. If a bet be laid 


upon two horſes, and © one is dead at the time, 
it 18 no bet. 0 
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l 
The caſe of the Mills frigate was an inſurance 
upon a ſhip, which had a latent defect totally 


unknown to the parties: and the inſurers were 
holden not liable, pon account of the ſhip's 
being not /ea-worthy, though ſuch defect was 


- not known. 


Lord MansrizLD—l differ totally in opi- 


nion from that doctrine. The determination 


in that caſe, (which was made by my Lord 


Chief Juſtice Mulmot and me, to whom it was 
referred, ) was made quite upon another ground: 


and the change of opinion in the court of 


common: pleas happened upon the citing of 
two caſes that had been determined before me; 


which caſes were miſtaken. The inſured ought 


to know whether his ſhip was ſea-worthy or 
not, at the time when ſhe het out upon her 
voyage: but how ſhould he know the condi- 


tion ſhe might be in, after ſhe had been out a 
twelve-month ? } 


If the preſent caſe had ſtood upon written 
evidence only, it had been matter of law. But 


there was no objection made, at the trial, 


- againſt going into parol evidence. 


The queſtion is, What the parties really 
@ meant? The material contingency was 


e Which of theſe two young heirs ſhould 


© come to his father's eſtate firſt?” It was not 
known that the father of either of them was 


then dead. Their lives, their healths, were 


neither warranted, nor excepted. It was equal 
to both of them, whether one of their fathers 


ſhould be then ſick or dead. All the circum- 


ſtances ſhew, that if it had been then thought 
of, it would not have made any difference in 
the bet; and there was no reaſon to preſume 
that they would have excepted it. ED 
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The intention was, that he who came firſt 


to his eſtate, ſhould pay this ſum of money to 
the other, who ftood in need of it. That the 
event had happened, was in the contemplation 
of neither party. 8 


Both notes are ſo penned, as to be applied 


to what was 0 happen. But the nature of fuch 
à contract, and the manifeſt intention of the 
parties, ſupport the verdict of the jury, (to 
whom it was left without objection,) © that 
« he who ſucceeded to his eſtate firſt, by the 
& death of his father, ſhould pay to the other, 
without any diſtinction whether the event 
kad or had not, at that time, actually hap- 
ned. | 

Mr. Juſtice AsTon.—Tt was originally in- 
tended to be a bett between two young heirs 
apparent; and the material point to be ſettled 
was, to fix the difference of the chances of 
the ſurvivorſhip of Their fathers. The mere 
furvivorſnip was the thing intended to be betted 
5 The jury were the proper judges of 
intention of the bett; and they have de- 
termined what that intention was. F it had 
ſtood fingly upon the defendant's noe, I 
ſhould have thooght it f to be a good pro- 
miſe at the time of giving it. But taking 


che evidence and all the circumſtances together, 
It was proper to be left to the jury: and the 


jury, taking the circumſtances into conſidera- 


tion, (and it was proper to take them into 


conſideration,) have determined it. I ſee no 
ground for granting a new trial. 


The other two Judges concurred; and the 
court unanimouſly ditcharged the rule for a 


new trial. 


Action 


ion 


1 39 J 
Action for money had and received, and 
for money paid, laid out, and expended. | 
On the trial of this cauſe before Lord Adants 


feld, at the fittings at We/ſtmin/ter after laſt 
Michaelmas term, it appeared that this fuit 


was inſtituted by the plaintiff, to recover ten 
guineas, which he had paid to the defendant 
for a one-horſe chaiſe and harneſs, on condi- ; 
tion to be returned, in caſe the plaintiff's wife 
ſhould not approve of it, paying 38. 6d. per 
diem for the hire of it. 

This contract was made by the defendant's 
ſervant, but his maſter did not object to it at 
the time. The plaintiff's wife not approving 
of the chaiſe, it was ſent back at the expira- 


tion of three days, and left on the defendant's 


premiſes, without any conſent on his part to 
receive it: the hire of 3s. 6d. per diem was 
tendered at the ſame time, which the defen- 


dant refuſed, as well as to return the money. 


After a verdict had been given for the plain- 


tiff Sir Thomas Davenport obtained a rule to 
ſhew cauſe; why a nonſuit ſhould not be en- 


tered, on the ground that this ian for Money 
had and received would not lie; but that it 
ſhould have been on the ſpecial contract. 

Erſkine now ſhewed caule. 

This caſe is very diſtinguiſhable: fram baſk 
of Potver v. Wells (a), and Weſton v. Downes 
(5), on which this rule was obtained. In the 
former of thoſe caſes, it was determined, that 
a. warranty could not be tried in an action for 
money had and received: and in the latter, that 
fuck. an action did not lie, the payment hav- 


ing been made on a. contratt which was ſtill 


open and diſputed by the defendant. But this 


is the very caſe put by Mr. Juſtice Aſphurſt (c), 
where he ſaid this action would have lain. 


The 


Towers v. Bar- 
rett, H. 26 G. 3. 


B. R. Durnford 


and Eaſt 1 V. 


133 
Aſſumpfit for 
money had and 
received lieswhen 
a payment has 
been made on a 
contract which 
is put an end to, 
as where either 
by the terms of 
the contract it is 
left in the plain- 
tiff's power to 
reſcind it by any 
act, and he does 
it; or where the 
defendant after- 
wards aſſents to 
its being reſcind- 
ed. But if it 
continue open, 
the plaintiff can 
only recover da- 
mages, and then 
he muſt ſtate the 
ſpecial contract, 
and the breach 
of it. 


(a) Cowp. $18. 
Vide poſt, 


(5) Dougi. 23. 
1 e pott. 


(e) Doug. 
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The principle is this, where a man enters 
into a contract for a ſale, and he warrants that 
the object of that ſale ſhall be of a certain de- 
nomination, and he does no act to diſallow 
that contract, there money had and received 
will lie againſt him: but where the warranty 
is diſputed, that muſt be tried in an action on 
the ſpecial contract. In the preſent caſe, there 
was no warranty : it was only a ſale on con- 
dition, which failed. And it was held in 
Myojes and Macferlen (a), that an action for 
money had and received will lie to recover 
money paid by miſtake, or upon a conſidera. 
tion which happens to fail. , 

Sir Thomas Davenport in ſapport of the rule. 

Wherever there is a ſpecial contract, whe- 


ther conditional or abſolute, or in Whatever 


terms it may be conceived, ſo long as that 
contract remains open to be diſputed, and the 
party has done nothing to acknowledge the 
contract, or to preclude himſelf from entering 
into the nature of it, the defendant ought to 
have notice on the declaration, that he is ſued 
on that contract. 

The caſes of Power v. Wells, and V. fan v. V. 
Downes, are deciſive as to the preſent. This 
comes within the principle laid down by Mr. 


J. Buller, in the latter of thoſe. cafes, where 


he ſaid, © where the contract is open, it muſt. 
« be ſtated ſpecially.” 
The chaiſe was left on the premiſes, but 


the defendant refuſed to receive it: then the 


queſtion is, whether the plaintiff had a right 
to return it? And how that right is to be 
tried? There are ſeveral matters here in con- 
troverſy, which cannot be tried in an action 
for money had and received: iſt, Whether 
in fact there was any contract; 2diy, The ex- 
| dent 


L kat } 


tent of it; and, 3dly, What the alainref ought 
to have paid per diem for the hire: for it is 


open on this declaration to ſay, that the de- 
fendant ought to have had 5 8. Jer diem, as 
well as 38. 6 d. 

When the party has done any thing to pre- 


| clude himſelf from going into the contract, 


then money had and received will lie: but 
here the defendant diſputes it. 

Lord Maxs FIELD, Ch. F. —I am a great 
friend to the action for money had and re- 


ceived: it is a very beneficial action, and 


founded on principles of eternal juſtice. 
In ſupport of that action, I ſaid in the caſe 
of Meſton v. Downes, that I would guard 


againſt all inconveniencies, which might ariſe 


from it, particularly a ſurpriſe on the defen- 


dant; as where the demand ariſes on a ſpecial 


contract, it ſhould be put on the record. But 
I have gone farther than that: for if the par- 


ties come to trial on another ground, though 
there happens to be a general count for money 
had and received, I never ſuffer the defen- 


dant to be ſurpriſed by it, unleſs he has had 
notice from the plaintiff that he means to Ty 
on that, as well as the other ground, 

But conſiſtent with that guard, I do not 
think the action can be too much encouraged, 
Here there 1s no pretence of a ſurpriſe on the 
defendant: there is no other queſtion to be 


tried. The defendant knew the whole of the 


matter in diſpute as well as the plaintiff, On 
what ground can it be ſaid that this is not 
money paid to the plaintiff's uſe? The de- 
fendant has got his chaiſe again, and, not- 
withſtanding that, he keeps the money. 

The caſe was well put by Mr. J. Ajbhurſt, 
n n tn v. Downes, and 7 think this is ex: 


actly 
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1 
actly like that. I was of opinion at the trial 
that this action would lie; and 1 ſtill continue 
of that opinion. 

WILIESs, J.— The ty difficulty 10 to dif. 
tinguiſh this caſe from that of Weſton and 
Downes; and I think 1 it differs from that on 
two grounds. 

That was an abſolute, this a conditional, 
agreement. And another more material dif. 
ference is, thar this agreement was at an end: 
the contract was no longer open. 

In the caſe of Weſtm and Downes, Mr. 'F. 
Buller ſaid, * This action will not he, as the 
* defendant has not prechuded himſelf from 
cc entering into the nature of the contract, by 


« taking back the laſt pair of horſes: but 


in the preſent caſe, the defendant has pre- 
cluded himſelf by taking back the chaiſe. ] 
think the verdict is right. 

AsHHURST, J.—Fhis action is maintain- 
able; for it is different from the caſes of Ve. 


fon v. Downes, and Power v. Wells. The lat- 


ter was merely a caſe of warranty. In theſe 
actions, the party cannot defert the. warranty, 
and reſort to the general count, becauſe the 
warranty itſelf is one of the facts to be tried. 
As to that of Weſton v. Downes—on the firſt 
contract there was an agreement to take back 
the horſes, provided they were returned within 
a month: that would have been like the pre- 
fent caſe, if they had been returned within 
that time; but there was an end of the firſt 
contract, for the plaintiff took a ſecond, and 
then a third pair of horſes: that was a new 
contract, not made on the terms of the firſt, 
and that is 9 from the ne 
caſe. | 


But 


vithin 
pre- 
vithin 
e firſt 
„ and 
a new 
© firſt, 
Ireſent 


But 
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But laying that determination out of the 
queſtion, this is like the common caſes, where 
either party puts an end to a conditional 
agreement. Here the condition was to re- 
turn the chaiſe, if not approved of; therefore, 


the momrat. it was returned, the contract was 


at an end, and the defendant held the money 
againſt conſcience, and without confidera- 
. tee 49] 
 BuLLER, F.—On the very principle in V 
ton v. Downes, and Power v. Wells, which de- 
termined,. that the action for money had and 


received would not lie in thoſe cafes, it is clear 


that this action will lie. 


It is admitted, that if the defendant had 
accepted. the chaife, the action would lie: but 
it has been contended, that he did not receive 


it. Then let us ſee whether there is not ſome- 
thing equivalent to an acceptance? F think 
there is, from the terms of the contract. 


There was nothing more to be done by the 
defendant; for he left it in the power of the 


plaintiff to put an end to the contract. Here 
it was not in his option to refuſe the chaiſe, 


when it was offered to him; he was bound to 


receive it; and therefore it is the ſame as if 
he had accepted it. | 
The diſtinction: between thoſe caſes, where 


the contract is open, and where it is not ſo, is 


this: if the contract be reſcinded, either, as 
in this caſe, by the original terms of the con- 


tract, where no act remains to be done by the 
daäefendant himſelf, or by a ſubſequent aſſent 
by the defendant, the plaintiff is intitled to 


recover back his whole money; and then an 
action for money had and received will lie. 
But if the contract be open, the plaintiff's 

9 | demand 
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demand is not for the whole ſum, but for da- 
mages ariſing out of that contract. 


In a late caſe before me, on a ** of 


a pair of horſes to Dr. Campion, that they were 
— years old, when in fact they turned out 
tobe only four, and they were not returned 
within a certain time, I held, that if che plain- 
tiff would refcind the contract intirely, he 


muſt do it within a reaſonable time, and that 


as he had not reſcinded the contract, he could 
only recover damages; and then the queſtion 

was, what was the difference of the value of 

horſes of four or five years old. | 


So that the difference, in caſes 5 ho] . 


is this: where the plaintiff. is intitled to re- 
cover his whole money, he muſt ſhew that the 
contract is at an end; but if it continues open, 
he can only recover damages, and then he 
3 ſtate the. —_ as ;and heb ch, 
oft. 5 

Rule — 


” 


For the purpoſe of Fs Mtn the 
preceding” ſubject, the three following caſes 
are given, two of which are ſeveral times cited 


im the preceding caſ Gm. 
Stuart v. Wil- The two firſt counts in the declaration in, 
 Kins, M. this caſe were as follows: —David Stuart com- 


19 G. III. B. R. 8 We x ö ; 
Doug. 18. plains of James Wilkins being, Sc. For that 


Aſſumpſit is a - : | | 
nber lum or Whereas the ſaid James, on the iſt day of Fe- 


action, where bruary, in the year of our Lord 1778, at Hat. 
there has been eld, in the county of Hertford, offered to fell 


an expreſs war- 


ranty. to.the ſaid David, a certain mare of him the 
ſaid James, and whereupon afterwards, to wit, 


on the day and year aforeſaid, at Hatfield afore- 


ſaid, in the county epeliid, in conſideration 
that the ſaid David, at the ſpecial inſtance and 
requeſt of the ſaid James, would buy of him 
the ſaid James, the ſaid mare, at and for a 

fp) 4 certain 


1 


certain large price or ſum, to wit, the price 


or ſum of 31k 10s. of lawful money of 
Great Britain, to be paid by the faid David 


to the ſaid James, when he the faid David 


ſnould be thereunto afterwards requeſted ; he 


the ſaid James undertock, and then and there 
faithfully promiſed the ſaid David, that the ſaid 


mare was ſound; and the ſaid David in fact 


faith, that he, confiding in the faid promiſe 
and undertaking of the ſaid James, fo by him 


made as aforeſaid, afterwards, to wit, on the 


ſame day and year aforeſaid, at Hatfield afore- 


ſaid, in the county aforeſaid, at the ſpecial in- 


ſtance and requeſt of the faid Fames, did buy 
of the ſaid 7ames the ſaid mare, at and for 
the ſaid price or ſum of 311. 10s. and did 
then and there pay to the ſaid James the ſum 
of 251. 5 s. part of the ſaid ſum of 311. 10s. 


2 and did then and there undertake, and faith- 


fully promiſe the ſaid James, to pay him the 
further ſum of 61. 5 8. reſidue of the ſaid 
ſum of 3rl. 108. when he the ſaid David 


ſhould be thereunto afterward requeſted : yet 


the ſaid James, not regarding his ſaid pro- 


miſe and undertaking ſo by him made as 
aforeſaid, but contriving and fraudulently in- 


tending to injure the ſaid David in this behalf, 
did not regard his ſaid promiſe and undertak- 


ing fo by him made as aforeſaid, but craftily 


and ſubtilly deceived the ſaid David in this, 
that the ſaid mare, at the time of the making 
the ſaid promiſe and undertaking of the ſaid 
James, was not found, but on the contrary 
thereof was unſound, and was - afflicted wit 
a certain malady or diſeaſe, called the wind- 
galls, to wit, at Hatfeld aforeſaid, in the county 
aforeſaid ; whereby the ſaid mare then and 
there became, and is of no uſe or value to the 
Vol. II. e ſaid 
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ſaid David. - And whereas alſo the ſaid James, 
afterwards, to wit, the ſame day and year afore- 
ſaid, at Halfield aforeſaid, in the county afore- 
faid, in conſideration that the ſaid David, at 
the ke inſtance and requeſt of the ſaid James, 
had bought of him the ſaid James, a certain 
other mare of him the faid James, at and for 
4.certain-other large price or ſum, to wit, the 
fum of 31 1. 10s. of like lawful money, and 
had then and there paid to the ſaid James the 
fum of 25 J. 5 s. in part of the faid laſt men- 
toned ſum of 3x1. 108. and had then and 
there undertaken and promiſed to pay to the 
faid James the further ſum of 6 l. 5 8. reſidue 
of the ſaid laſt mentioned ſum of 31 l. 10s. 
when he the ſaid David ſhould be thereunto 
afterwards requeſted, he the ſaid James under- 
took, and then and there faithfully promiſed him 
the ſaid. David, that the Jaid laſt mentioned mare 
was ſound. Vet the faid James, not re- 
Sardine his ſaid laſt mentioned promiſe and 


king ſo by him made as aforeſaid, 


but contriving and fraudulently intending 
to injure the faid David in this behalf, did 
not regard his faid promiſe and undertak- 
ing ſo by him made as laſt aforeſaid, but 
craftily and ſubtilly deceived the ſaid Da- 
vid in this, that the ſaid laſt mentioned mare, 
at the time of the making of the ſaid laſt men- 


tioned. promife and undertaking of the ſaid 


James, was not found, but then was unſoynd, 
whereby the ſaid laſt mentioned mare became 
and is of no uſe or value to the faid David.” 
To theſe were added a count for money laid 
out and expended, and another for money had 
and received. The cauſe was tried at the aſ- 


_ fiſes at Herrferd, before Lord: MansFIELD, 


and a verdict found for the plaintiff; but the 


boat. evidence 


dence 


£87 - BE 
evidence given being of an expreſs warranty; 


and a doubt being raiſed whether; in ſuch a 
caſe, this was a proper form of action, the 


verdict was taken; ſubject to the opinion of 


the court on that queſtion. 

Upon the motion for ſetting aſide the ver- 
dict, and entering a nonſuit, Lord Mans- 
FIELD faid, that it had been ſuggeſted, that 
the form of this declaration aroſe from a de- 
termination of his at the ſame place; about 


twenty years ago, but that that was a caſe of 


a clear ag and that 1 it was declared on as a 
fraud. l 
Cauſe was now ſhewn againſt ling the 


rule abſolute. 


Kempe Serjeant, and Morgan, for the defen- 
dant, contended that there are two ſorts of 
warranty, 1. expreſs, 2. implied. — That, in 


an expreſs warranty, the party is liable with- 


out alledging notice; but that it muſt be laid 
warrantizanda vendidit — That every promiſe 
is executory, and refers to ſomething to be 


done in future; whereas the declaration here 


charged the defendant with promiſing a thing 
paſt. They cited Finch, 180. Dyer, 75. pl. 
23. Bro. Abr. tit. Action ſur le caſe pl. 8. Keil- 
nay, 91. 2 Lord Raymond, 1118. Herne's Pleader, 
75 77, 223. Raſtall, 9. 1 Ventr. 365. Alleynes 
91. alk. 210. Fitz. N. B. 98. 2. 

Lord MaxsriEI BD. The declaration ſtruck 
me as particular, in departing from the old 
rule of declaring expreſsly on the warranty. 
A warranty extends to all faults, known and 
unknown to the ſeller. Selling for a ſound 
price without warranty, may be a ground for 
an ſſumpſit; but, in ſuch a caſe, it ought to 
be laid that the defendant knew of the un- 


loundnefs. 1 left it to the jury as ON à war- 


* | rantcy, 


IN DIS Io oa 
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ranty, ſubject to the opinion of the court, 
whether a nonſuit ſhovld not be entered. I 
am told by the learned judges on my left 
hand (AsHavuRsT and Bull EER, Juſtices,) that 
this ſort of declaration, where a warranty is to 
be proved, has been practiſed for twenty years, 
and that it is made uſe of with a view to ex 
in both proofs if neceſſary. + - 

As4unvursT, Fuſtice— Whatever an W 
been the old form, I believe it has been long 
ſettled that this form of action is right; and; 
having been long eſtabliſhed, I am of opinion 
that it ought to be ſupported. There may be 
caſes where the count for money had and re- 
ceived, may be of uſe to the plaintiff, and the 
warranty including the promiſe, maß be de- 
clared on as ſuch. 

- BuLLER, Juſtice.— This nate Fad ha; in 
aſe ever ſince I have known any thing of Prac- 
tice, and my brother AsHHURSTH remembers 
it much longer. There is no objeCtion-to it, 
in point of form, which could prevail even 
on a ſpecial. demurrer. Promiſes are not all 
executory. Do not all our law books make a 
diſtinction between promiſes executed, and 
promiſes executory that in one, you may 
traverſe the conſideration, in the other. not? 
Becauſe another action would lie, it does not 
follow that this will not. It was determined 


in Slade's caſe, that there may, be N ac- 


(a) T. 44 Eliz. 
4 Co. 92. b. 


Weſton v. 
Downes, M. 

19 G. III. B. R. 
Doug. 23. 
Aſſumpſit for 
money had and 
received, will 
not lie when the 
payment has 


tions for the ſame injury (a). | 

This was an action for money * ag re- 
ceived by the defendant, to the uſe of the 
plaintiff, On the trial, before Lord Mans- 
FIELD, the plaintiff proved that the defendant, 
in conſideration of ſeventy guineas, had fold 
him a pair of coach horſes, which he under- 
took: to take back, if the plaintiff ſhould diſ- 


approve 


urts 
ok 
left 
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ars, 


let 


1ave 
long 
and; 
nion 
y be 
4 re- 
] the 
de- 


en in 
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approye”'of them, and return therm within a been made on a 
| contract which 
is ſtill open, and 
not given up by 


month. The plaintiff did return them within 
a month, but took another pair from the de- 
fendant in their ſtead, without making any 


new agreement. Theſe he alſo returned with- 


in a month, and received a third pair on the 
23d of December, without any freſh bargain, 
This third pair he diſapproved of, becauſe 


they were reſtive, and would not draw, and 


offered to return them on the 5th of January; 
but the defendant refuſed to take them back. 

Lord MANSFIELD directed a nonſuit; and, 
on à rule to ſhew cauſe why the nonſuit 
ſhould not be ſer aſide, and a new trial grant- 
ed, the queſtion was, whether the action of 
aſſumꝑſit for money had and received, would 
lie in this caſe. a 1 

' Dunning and Davenport, for the plaintiff, 
contended, that there was an end of the con- 
tract on the return of the firſt pair of horſes, 


and that then a right accrued to bring this 


The Solicitor General, for the defendant, in- 
fiſted, that the contract was continued by tak- 


ing other horſes, and that the plainuff ought 
to have declared upon the ſpecial agreement. 


Lord MansFierb.l am a great friend to 
the action for money had and received; and 
therefore Jam not for ſtretching, left I ſhould 
endanger it. Where there is a ſpecial con- 
tract, the defendant ought to have'notice, by 


the declaration, that he is ſued upon that con- 


SEEN Be a, 
Wills, Juſtice, of the fame opinion. 
Here was originally a ſpecial contract, and it 
continued between the parties through all their 
ſubſequent dealings. e 
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ASHHURST, Fuſtice—If the plaintiff had 
demanded the ſeventy gvineas, and brought 
his action on the return of the firſt pair Ba 
horſes, and no ſecond pair had been ſent, this 


action would have lain; but here the contract 


was continued, and the caſe reſembles one 
that was tried before me on the midland cir- 
cuit, and afterwards came on in this court, viz, 
(o) Vide poſt. Power V. Wells, E. 18 Geo. III. (a). 
| | BuLLER, Juſlice.—This action will not lie, 
as the defendant has not precluded himſelf from 
entering into the nature of the contract, by 
taking back the laſt pair of horſes. Where 
the contract is open, it muſt be ſtated ſpe- 
cially. In'Poroer V., Wells, the defendant had 
warranted a horſe to be ſound, which proved 
unſound. The plaintiff tendered a return of 
the horſe, but the defendant refuſed to re- 
ceive him, and an action for money had and 
received being brought, it was held by the 
court, that it would not lie. 
The rule made abſolute for a nonſuit to be 
entered 
ower b. Wells, II pon ſhewing cauſe againſt a new trial, in 
demv. Eundem, 
F. 36.11 B. the above cauſes, Mr. Juſtice Aſpharſt, before 
R. Cow. nd. whom they were tried, reported: as follows: 
horſe ate given The was an action for money had and 
in exchange for geceived, brought to recover a ſum of twenty- 
another horſe 
warranted ſound, One pounds, paid by the plaintiff upon the 
r was 8n- exchange of a mare of his, for a horſe of the 
time, an action defendant; which the defendant warranted to 
for money bad be ſound, but which was clearly proved to be 
not a proper ac- unſound at the time. Immediately upon dil- 
ow uy rhe covering that the horſe was unſound, the plain- 


warranty; —nor 


will trover lie for tiff ſent it back, together with a letter, by a 
the horie given 


Fo exchinge, be-' perſon who put the letter and halter into the 


cauſe the pro- defendant's hands, in the defendant's yard, 
er is altered. put he refuſed to take them. The perſon, at 
Ree the 


had 
dught 
ur of 
, this 
ntract 
s one 
1 cir- 
t, V!2, 


ot lie, 
from 
t, by 
V here 
d ſpe- 
it had 
roved 
Irn of 
O re- 
d and 
»y the 


to be 


al, in 
before 
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and 
venty- 
n the 
of the 
ted to 
to be 
n dil- 
plain- 
by a 


to the 


yard, 
on, at 
the 


doubtful how far it was maintainable. 


AL. xr 


the fame. time demanded the twenty Suineas,... 
and the plaintiff” s mare 


but the defendant ſaid he had ſold her; that 
he would have nothing to do with the 


yen in Exchange, + | 


erſon | 


Los dez 


0 
Pg tn 
* 


ſent by the plaintiff, and turned him out of 


his yard. Upon which the plaintiff brought 
both the above actions. 


The ſecond was an action of trover for the mare: 


both cauſes ſtood for trial in the paper together. 


As to the firſt, an objection was made at the 
trial to the form of the action, and I was very 
But it 
was agreed that I ſhould ſum it up to the 
jury, and if they ſhould be of opinion with 
the plaintiff upon the facts proved, then, in- 


Read of making a ſpecial caſe, it ſhould be 
put in the form of a motion for a new trial. 


The jury found for the plaintiff As to the 
ſecond action, it was agreed that a verdict 


ſhould be taken for the plaintiff, upon the 


evidence given in the firſt cauſe, but with 
liberty to move for a new trial; and it was 
underſtood between the parties, that the de- 


| fendant ſhould be entitled to the ſame redreſs 
in both cauſes, in caſe the opinion of the court 
ſhould be in his favour, as if the whole had 
been ſtatgd in the form of a caſe. 


Upon ſhewing cauſe, the queſtion was, 
whether the above actions were rightly con- 


ceived? or, whether the plaintiff ſhould not 


have brought a ſpecial action on the caſe ? 
Mr. W/heler, for the Pine Mr. Neætenbam 


for the defendant. 


The court were of opinion that Both actions 
were miſconceived. Iſt. The action for money 
had and received, with no other count, was an im- 
proper action to try the warranty . ad. The 


action of trover could not be maintained, be- 
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1 cauſe the property was trangferred by the er- 
don of aſlampt, change. — Accordingly a sg gen wWas ordered ro 


2 — the wat- be entered up in each cauſe.” 


15 al This was an action by: ths 3 fi A 
__ others Ke, promiſſory note againſt the indorſer. | 
Geo. III. B. R. The cauſe fiſt came on to be tried at the 


Durnford and 
. ſittings after Eaſter term, 1785, before Lord 


If the holder MANSFIELD, at Guildhall, when the jury found 


give time to the 4, verdict for the plaintiffs. On a motion for 
acceptor of a bill, 


or drawer of a à new trial in laſt Trinity term, the facts ap- 


note, after it has * 0 
note, di peng. peared to be to the following purport: “ fhat 


ed, the indorſer ON the 21ſt of Auguſt, 1784, the note in 


ee e queſtion was made by one Donalaſon, for 351. 28. 


of exchange or pay able ſix weeks after date; that on the 5th 
promiſſory note, Oekober, 1784, the day on which the note be- 


being diſhonour- 


n due, allowing for the three day's grace, 
What is realen. Ohe Tioreel!l (the plaintiffs clerk) called on 


able notice to Deualaſon, at ten in the morning, and, not 
the indorſer of 


non. payment by linding him at home, regular notice of the 


the drawer of a demand of payment of the money contained 
promitfory note 


or acceptor of a in the note was left at the houſe of Donaldſon ; 


bill 2 that on the 6th of the ſame October, between 
s partly a queſ— 1 | g 
tio, of lock, and che hours of 10 and 11 in the forenoon, he 


partly a queſtion called again on Denald/ſon, who promiſed that 


Or law. 


ing hours, which were from 9 to 4 o'clock 
in the afternoon of each day. That the note 
not being taken up that day, he called again 
on Donaldſon, on Thurſday, the 5th, and not 
finding him at home, he was ſent to the de- 
tendant Brown, to tender the note, who! re- 


refuſed. to pay it, laying the ny had 


made it their oW n. 


» The facts are taken from A bern. eri, er 
found 3 in > this cauſe. 


"Donal hon 


the ſaid note ſhould be taken up before the 
bank was ſhut on that day, within the bank- 


ought to be a new trial. 
ſequence that this queſtion ſhould be ſettled. 
Certainty and diligence are of the utmoſt im- 


and partly a; queſtion of law. 


_ courſe of the poſt, &c. 


1 453 1] 


- Donald/on- proved at the ariah:qlad)iiwas- eee erg a 


wife that the note was due, that he (Danalaſan) 


could not pay it, deſired that Brun would 


r ib vp ageing that he would MAKE 1 it en 


Eh all the parties re at Brifal, within | 8 9s 


want) minutes walk of each other. 


51 2 


datoly on his parting with Howetl,on Aedugſdur,, 
the 6th, he went to Brown's: houfe; and not 
finding him at home, he left a meſſage with his 


3 * 


37% 
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After argument by Lee and Morgan, for the . | 3 


plaintiffs, and Co. 


defendant, the court delivered their ofen wy 


to: the following effect. 6 

Lord r full nde 
Jam now: decidedly of opinion that there 
It is of great con- 


portance in mercantile tranſactions. It is ex- 
tremely clear that the holder of a bill, when 
diſhonoured by the acceptor, muſt give rea- 


| ſonable notice to the drawer or indorſer. What 


is reaſonable notice is partly a queſtion of fat, 

It may depend 
in ſome meaſure on facts; ſuch as the diſtance 
at which the parties live from each other, the 
But wherever a rule 
can be laid down with reſpect to this reaſon- 
ableneſs, that ſhould be decided by the court, 
and adhered to by every one for the ſake of 
certainty. 
the ground on which the jury went in giving 
this verdict. Did they conceive the rule to 


cannot form to myſelf an idea of 


be that the holder might delay giving notice 


for two days, or what other time did they | mean 


to allow him? Here an earlier notice might 


lived 


certainly have been given, as all the parties 


wher and Baldwin, for the 85 | 
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noyed within twenty minutes walk of each other. 


(a) Vide Doug}. 
397. 


Tr. 22 Geo. 
II. B. R. 


The bill was diſhonoured on the th, the 
clerk ſaw the maker on the 6th, and gave him 
time during the banking hours:of that day; 
and the plaintiffs did not go at four that after- 
noon, but waited till the next day. It has 
been held (a), that where the party liable, 
does not live in the ſame place, the holder 


muſt write by the next poſt after the bill is diſ- 


honoured. It was well obſerved by the counſel, 
that the juries were obſtinate in the caſe of 
Metcalf and Hall (5), where they ſtruggled ſo 


hard, in ſpite of the opinion of the court, to 


narrow the rule, that they held you muſt in cer- 


tain caſes demand payment on a banker's draſt 


within an hour. Here the ſtruggle is to give 


(ec) Vide Ball. 


a greater latitude than is neceſſary. It was 


once doubted (c) whether notice within fourteen 


N. F. 274, 276. days was not ſufficient. For the ſake of dili- 


gence and certainty, I am of ar ian there 
thovld be a new trial. 

WiLLEs, J. AI agree that there ought to be 
a new trial. New credit was given to the 
maker on the 7th, the plaintiffs clerk went firſt 


to Donalaſon to demand the bill of him, and 


after that they ſent it to the defendant. As to 
the notice, I cannot conſider the notice given 
by the maker equal to that given by the in- 
-dorſer. The plaintiffs have not acted with 
legal diligence. 

Asuhuksr, J. —It is of dangerous conſe- 
quence to lay it down as a general rule, that 
the jury ſhould judge of the reaſonableneſs of 
time. It ought to be ſettled as a queſtion of 
Jaw. If the) jury were to determine this queſ- 
tion in all caſes, it would be productive of 
-endleis uncertainty. The next day at the 
«moſt, is as long as is neceſſary in a caſe. cir- 

cumſtanced 
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L as -1 
cumſtanced like this, If the parties live at a 
ſmall diſtance, this is ſufficient time: if at a 
greater, they ſnould write by the next poſt. 
Notice means ſomething more than know- 
ledge ; becauſe it is competent to the holder 
to give credit to the maker. It is not enough 


to ſay that the maker does not intend 70 pay, 


but that he (the holder) does not intend to 
give credit. In the preſent caſe there is no 


notice; for the party ought to know Whether 


the holder intends to give credit to the maker, 
or whether he intends to reſort to the indorſer. 
BuLLER, J.— The numerous cafes on this 
ſubject reflect great diſcredit on the courts of 
Weſtminſter ; they do infinite miſchief in the 


mercantile world: and this evil can only be 
remedied by doing what the court wiſhed to 


do in the caſe of Metcalf and Hall; by con- 


ſidering the reaſonableneſs of tiine as a queſtion 
of law, and not of fact. Whether the poſt 
goes out this or that day, at what time, Sc. 
are matters of fact: but when thoſe facts are 


eſtabliſhed, it then becomes a queſtion of law 


on thoſe facts, what notice ſhall be reaſonable. 


As to giving time the holder does it at his 


Wa And that circumſtance alone would be 


ſufficient to decide this caſe. For in no caſe 
has it been determined, that the indorſer is 


liable, after the holder of the note has given 


time to the maker. 

With reſpect to notice, I concur in the 
opinion which has been given by the court, 
and particularly for the reaſon given by my 
brother AsHHURST. The purpoſe of giving 


notice is not merely that the indorſer ſhould 
know the note is not paid, for he is chargeable 
only! in a ſecondary degree; but to render him 


liable you muſt ſhew that the holder looked 
ro 
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to him for payment, and gave him notice 
that he did ſo. A caſe might eaſily be put, 
where the indorſer might have notice from the 
holder, and yet would not be liable; as if in 
the preſent caſe the holder had written a letter 
to the indorſer, containing the circumſtances 
which have been given in evidence, the in- 


dorſer would have been diſcharged; becauſe it 


would have amounted only to this; * the note 


& made by Donaldſon, and indorſed by you, ts 


e not paid, and I have given credit to Donalaſon 


& still to-morrow.” Though there is no pre- 


ſcribed form of this kind of notice; yet it muſt 


import that the holder looks on the indorſer as 
liable, and expects payment from him, mum 
he may have his remedy over by an early ap- 

plication. Then it becomes his — to 
take up the note. But notice of having given 
credit to the maker, will diſcharge the indorſer, 


The notice by another perſon ro the indorſer, 
can never be ſufficient; but it n. eee 


from the holder himſelf. 
The rule for a new trial beingnedeabſehnt, 
This cauſe was heard a ſerend time before 
Buller, J. at the fittings at Guildball, after laſt 


Hillary term, when in addition to the evidence 


given on the former trial, one Weeks, the de- 
fendant's attorney, was called, who fwore,- that 
in a converſation which he held wich Donalaſon, 
on Thurſday the 7th of October, concerning the 


note in queſtion; Donaliſom told him he was 
that moment come from Brown's; Where he 


had left a meſſage with Mrs. Broms, deſiring 
her huſband to take vp the note; that the 
reaſon why he was ſo exact as to the particular 
day, and the expreſſion made - uſe of by 
Donaldſon, was becauſe he kept a minute of 
all his tranſactions; that his minute was con- 
2a 2 F firmed 


* 1 
frmed in this reſpect by his memory; and 


beſides, that at a meeting between the parties 


before the action was brought, this fact was 
admitted on both ſides. This jury, which was 
a ſpecial one, likewiſe found for the plaintiffs. 

- Cowper having moved this term for a ſecond 


new trial, on the ground, that this was a verdict | 


againſt law, > 
Erſtine now ſhewed cauſe, and admitted that 


it was not now to be diſputed, that what ſhould 


be conſidered to be a reaſonable time, was a 
queſtion of law; but contended, that in this 


caſe the plaintiffs had uſed due diligence, and 


had given the defendant notice within a reaſon- 


able time. That Donalaſen ought to be con- 


ſidered as the agent of the plaintiffs for the 
purpoſe of giving notice to the defendant. That 


there was a contradiction as to the time when 
this notice was firſt given to the defendant, 
whether on the 6th or 7th of Ofober, which 


contradiction aroſe from the teſtimony of Weeks, 


who was not produced at the former trial, 


which cireumfſtance might have afforded the 


jury ſome room for ſuſpicion': but this was a 
point proper for the determination of the jury 


who had decided it. That at all events, the 
court ſnould be extremely cautious in grant 
ing a third trial; particularly as the ſum in 
litigation was ſo ſmall. That in Metcalf and 


Hall, which involved a fimilar queſtion, the 


court had refuſed to grant a third trial. 
The counſel on the other ſide were ſtopped by 
the court, who referred to their former deciſion, 


and added, that even if the application had been 


made to the defendant on the 6th, it would have 
been too late, becauſe the plaintiffs had given 
credit to the drawer. That though it was true 


nn that the court would refuſe to grant 
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4 new trial, when the ſum in litigation was 
ſmall, yet that rule did not apply, where a 
verdict had been given againſt law. That the 
reaſon why the court refuſed granting a third 
trial, in the caſe of Metcalf and Hall, was, 


becauſe the plaintiff had proved his debt under 


* 


a commiſſion of bankrupt, which had iſſued 
e againſt the drawees of the bill, between the time 
of the verdict and the motion for a new trial, 

Rule abſolute. ' 

This cauſe was tried a chird * and that 
the point might be ſolemnly ſettled, the parties 
conſented to have a ſpecial verdi& found, 
which was done according to the facts firſt 
ſtated, - Yeeks's evidence not making a part of 


it, Morgan was to have argued for the plaintiffs, 


but as the court of B. R. had given two de- 
cided opinions againſt his clients, he did not 
think proper to argue it before that court.— 


Judgment was therefore given for the defen- 


dant, and a writ of error was brought in the 
exchequer chamber, and argued by Morgan 
for the plaintiffs in error, Baldwin for the de- 
fendant. Morgan made two points; one, that 
the noſice given by Donaldſon was the ſame as if 
given by the plaintiffs, and that the defendant 
had ſufficient notice: another, that whether the 
notice was or was not ſufficient and reaſonable, 
was a mere queſtion of fact, and ought to 
have been determined by the jury, and there- 
fore a venire facias de novo ought to be award- 
ed. The court determined againſt the plaintiffs 
in error upon both points, and after mad che 
judgment of the king's-bench. be 
Trove for fifty hogſheads, oy one Js 


* 2 12 of ramen 4 93h? 


ford and Eaſt. 3 


1 V. 205. 
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On a motion to ſet aſide the verdict, which 


had been given for the defendant in this cauſe, 


and to grant a new. trial, WiLLEs, juſtice, 
before whom this cauſe was tried, at the laſt 
aſſiſes at Lancaſter, made the following report. 

The queſtion ariſes upon two bills of lading 


the ſhip Tyger, under one of which bills of 


lading the plaintiffs claim. 


Thompſon, the ſhipper of the goods in queſ- 
tion, was a conſiderable planter in the iſland 
of Jamaica, and correſponded with Fairbrother, 
a merchant reſiding at Liverpcol. Previous to 
the 19th Auguſt, 1784, Fairbrotber had acted 
as the general. agent or conſignee of Thompſon, 


but from that time his general agency ceaſed, 


in conſequence of a power of attorney to 


Dorothy Thompſon and Bromfield, which ſuper- 


ſeded his authority. From that time, what- 
ever act was done by Fairbrotber on behalf of 
Thompſon, was by virtue of a ſpecial order or 
commiſſion for that ſpecific purpoſe. | 
The above-mentioned power of attorney to 
Dorothy Thompſon and Bromfield, authoriſed 
them o raiſe money for the uſe of Thompſon, 


* 


ſigned by the defendant, who was captain of 


Where ſeveral 
bills of lading 
have been ſigned, 
of different im- 
ports, no refe- 
rence is to be had 
to the time when 
they were ſigned 
by the captain; 
but the perſon 
who firſt gets one 
of them by 2 
legal title from 
the owner or 
ſhipper, has a 
right to the con- 
ſignment.— And 
where ſuch bills 
of lading, tho 
different upon 
the face of them, 
are conſtructive- 
ly the ſame, and 
the captain has 
acted bona ſide, 
a delivery accord- 
ing to ſuch legal 
title will diſ- 
charge him from 
them all. 


whole affairs were then much involved, and 
to make a mortgage upon his eſtates in Jamaica. 


It likewiſe empowered them to enter into any 
contract that they ſhould think fit for conſign- 
ing and ſhipping any ſugar, or produce, made 
on any of the plantations. 
At the time that this power arrived in Exg- 
land, Thompſon was indebted to the houſe of 
Caldwell and Company, the preſent plaintiffs, 
who were merchants of Liverpool, in the ſum 
of 4000 l. By way of a ſecurity for this debt, 


Dorothy Thompſon and Bromfield gave the plain- 


tiffs a mortgage dated the 20th of March, 17 85, 
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for 70001. upon the plantations in Jamaica; 
and hkewiſe entered into a covenant for the 
future conſignment of Thompſon's ſugars to them. 

By a ſubſequent indenture, dated roth. of 
May, 1785, and executed between the ſame 
parties, after reciting the above-mentioned 
mortgage, it was declared, that whereas 


c the ſum of 40001. or thereabouts, part of 


ce the ſaid ſum of 7oool. at the time of the 
cc execution of the ſaid indenture, was actually 


« owing by the ſaid T. P. Thompſon, to the 


« ſaid C. Caldwell and Company, for which 


< they have the bond of the ſaid T. P. Thompſon, 
ce and others, and the further ſum of 1001. 
« has been alſo advanced to the ſaid 7. Brom- 
ce feld, as the attorney of the ſaid T. P. Thompſen, 
cc and the remainder of the ſaid ſum of 7000 1. 
« was intended to have been fo advanced; 
ce but doubts having ariſen as to the force and 


ce validity of the power of the ſaid T7. Brom- 


cc feld, to charge with effect the ſaid planta- 


ce tion and premiſes, and it being uncertain 
« what ſum of money the ſaid plantation and 
< premiſes are already mortgaged for, and 
cc what other circumſtances affect the ſame, 
cc it has been agreed that the ſaid indentures 
te of leaſe and releaſe, (meaning the before- 


© mentioned mortgage) ſhall be ſent out to 


«© Jamaica, to the correſpondent of the ſaid 
& Charles Caldwell. and Thomas Smyth, to be 
cc recorded in the ſaid iſland, and for inform- 


* ation how the ſaid eſtate is affected by former 


« incumbrances, and that ſo ſoon as the ſaid 
« plantation, lands, and premiſes, are effec- 
te tually made liable to the payment of the 
« ſaid ſum of 7000 l. and intereſt, according 
« to the terms of the ſaid indenture of releaſe, 
« and the faid Charles Caldwell and Thomas 
2 5 % Smyth, 


Out to 
e ſaid 
to be 
Horm- 
former 
he ſaid 
effec- 
of the 
-ording 
releale, 
Thomas 
Smyth, 


4. 
« Smyth, are well fatisfied that the ſame are a 
« good and ſufficient ſecurity for the faid ſum 


e Of 70001. and intereſt ; and are alſo ſatisfied; 


« that the ſaid Thomas Pepper Thompſon wilt 
« confign the produce of the ſaid plantation to the 
« [aid Charles Caldwell and Thomas Smyth, ac- 
« cording to the terms of the ſaid indenture of 
« releaſe, then and not until then, the fait 
« Charles Caldwell and Thomas Smyth are to 
« advance unto the ſaid Thomas Bromfield, as 
« attorney for the ſaid Thomas Pepper Thompſon, 
« the remainder of the ſaid ſum of 7000 l. 
« And in the mean time no intereſt for more 
« than is or may be actually advanced, is to 


ebe charged or payable. But it is fully un- 


« derſtood amongſt the parties, that the ſaid 
« Charles Caldwell and Thomas Smyth, are not 
* to be under any obligation of advancing any 
« more money than they have done already, 
« until they are fully ſatisfied with the pro- 
« priety thereof, and are content to do fo.” 
At the time this indenture bore date, the 
houſe of France and Company, merchants at 
Liverpool, were alſo creditors of Thompſon, to 


| the amount of 3000 l. for money advanced 


to him ſome time before, through the hands 
of their agents in Jamaica, Meſſrs. Coppell and 
Goldwin ; and Thompſon, to diſcharge this de- 
mand, had drawn. two bills of exchange, bear- 
ing date the 28th July, 1784, upon Dorothy 
Thompſon and Thomas Bromfield, payable at 
ninety days fight, in favor of Meſſrs. Coppell 


and Goldevin, who indorſed the ſame to the 


order of France and Company. 


Extrat? of & letter from Thompſon to F. airbrother, 
dated the 6th of Decembe-, 1784, from Famaic. 


L have now the pleaſure. to inform you, 


© that I have a moſt pleafing proſpect of a 
1 


al crop, 
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« crop, which, avoiding accidents, 1 hope 
« will enable me to take up thoſe heavy bill; 
« when due, which my ſiſter (Derothy 7. homp- 
e ſon) will inform you of, and for which I 
ce ſhall ſhip 200 caſts on the Ty ger, Caplan Ball, 
« who expects to fail in all next month.“ 


Era of a letter from Thompſon to F. airbrothe, 


dated Jamaica, 23d January, 1785. 


cc I ſhall wait upon Meſſts. Coppell nd 
te Goldwin, to deſire them to write to Meſtts. 


ce France and Company, relative to the bills 


ec drawn in their favor. We ee, OI 
« ſugar, and a large quantity of it. 
< you will make Meſſis. Caldwell and 
er ſatisfied until I have the pleaſure af 75 
« them, which will be ſoon, as I am, ar 
« God, determined to leave this Sand i in all 
ce July next, in the packet“ 


Extract of a letter from J. hompſon 70 F. arbrithe, 


dated Jamaica, 15th March, 178 5. 


I ſhall have on board the Tyger one hun- 
“ dred and ſeventy hogſheads and tierces, 
« and, thirty, puncheons, moſt .of which are 
cc already on board. She will fail the beginning 
« of April. _ 
4 M. B. With reſpe& to inſuring what 
« ſhall have on board the Tyger, I ſhall leave 
< it to your own option. Should ſhe be long 
e on her paſſage. you might get inſurance for 
e 2000 I. as we. could not well bear a Joſs 
« juſt.now.” _ 

On the ſame day on which the laſt men- 


tioned letter from Jamaica was written to Fair- 


brother, he, Non applied to by Meſſrs. Caldivel 
and Company for payment of Thomp/en's debt, 


. wrote the following anſwer to them, 


. cc Meſſrs 


* 0 3 


hope 
Bills 
o mp- 
ich I 
Ball, 


-other, 


and 
Leſſrs. 


ne hun- 
tierces, 
uch are 
ginning 


what ! 
all leave 
be long 
rance for 
ir a loss 


aft men- 
to Fair- 
- Caldivel 


9s debt, 


ce Meſſrs 


 Fairbrother indorſed the bill o 


= . - 
« Meſſrs. Caldwell and Company, 


. 


In conſequence of your application to 
« me for money on account of Mr. Thompſon, 
« T am ſorry to inform you, that I have no- 
« thing where with to pay. A letter from 
« that gentleman acquaints me, that he will 
« ſhip two hundred caſks of ſugar and rum on 
« board the Tyger, Captain Ball. I will be 


« obliged to you, if you will order inſurance 


« on theſe goods. 7 | | 
„ 5 F. Fairbrotber.“ 
_ Liverpool, 15 March, 178887. 

On the 18th of March, 1785, the defen- 
dant ſigned the bills of lading in queſtion. 
One of theſe. bills of lading for the whole 
cargo, which was acknowledged to have been 
the firſt ſigned by the defendant, was to de- 
liver. to Meſſrs. Thompſon and Fairbrother, or 
their aſſigns ; this was indorſed by Thompſon in 
Jamaica, and ſent by him to Fairbrether in 
England, where jt arrived on the 20th of May, 
incloſed in the following letter. 


Jamaica, 18th March, 178 5. 


4 I ſend you incloſed a bill of lading, for 


« what goods I have got on board the Tyger. 
« This will acquaint you of my being obliged to 
t affign the other bills of lading to Coppel and 


t Company, for the ſecurity of the payment f 


ce the bills drawn in their favour, Sc“, 

A ſhort time after the 8 of this letter, 
| | of lading above- 
mentioned to Meſſrs. Caldwell and Company, 
the preſent plaintiffs ; who, after they were in 


poſſeſſion of it, advanced two ſums, amount- 
ing together to 2191. 13s. 8 d. for the uſe 
of Thompſon. $1 8 


M 2 NY The 


» 
' 
Ul 
: 
/ 
: 
1 
rt 
: : 
7 * 
4 
Ts >> 
Mt 
$ 
. 
1 
! | 
1 
E — 
i 
LA 
f Bf 
0 if * 
* 
4} 
+ 
14 
. 
i 2 4 
71 
3 
. 
4 
SK + 
& 2K 
' 3574 57 
0 1 
| 2 
INCH 1! 
4 
14 
! © 
N * 
arg 
MS ; 
»4 * 
bY 
1 
e 
1 
Mitts: 
4. 
4 
11 1 - 
FREE it 
. 
ae 
4% Bi 
, * 
Fiz 
1 
4 s JJ 
2 
i 
® Hy 
17 
ad, 
[182 
1 i, 
4.5 
WS Ss 
Coles, 
"9.1 4 
1.15. 8 
U " 1 
11 
12 
+ 10 
0 Cy 
113.409 
+ 
$14 
{5-0 
Ml i 2 
f ag 
oe 
[! 
- 1 
WITS: | 
1 
1 
: i 
N: $6 
p 1.8 
4 7 "it 
1 
4 
1 
n 
"0 j 
Fs © 
15; 8 
” . N 


. 2 — TIS — 
1 Ne — 22 
” 7 x os ph Fd IRC 4 6 
NE” ds "* IF: l 
9 SE Ex. 2 CPs - 
E nn 2k EIS 
. * 
. ore; WE OE Ci FEES 


= pe Tm Len. 7. 
* * FX 


f 3s } 
The other two bills of lading for different 
parts of the cargo, making up the whole to- 
gether, were to deliver to tbe order of the ſbip- 
per or his aſſigns, and indorſed by Thomg/on as 
follows: © Deliver the within to Meſſrs. Thamp. 
« ſon and Fairbrother, provided they engage 
ce to pay the nett proceeds to Meſſrs. France 
« and Nephew ; otherwiſe, deliver them to 
ec the order of James France and Nephew, on 
ce account of Coppell and Goldwin. . 
Theſe laſt bills of lading had been delivered 
into the hands of Coppell and Goldtvin, by Thomp- 
ſon, at the time when he wrote the letter of 
the 18th of Marth, 1785, to Fairbrother, as 
appeared by that letter, and were afterwards 
received by France and Company, on the 6th 
of June, 1785, in a letter from Meſſrs. Cop- 
pell and Goldwin, dated 16th. April. 
Captain Ball, the defendant, arrived at Li- 
verpool on the 19th of June, 1785, having on 
board his ſhip the goods in queſtion. 


The day after his arrival, the plaintiffs de. 


manded the goods of him, when he acknow- 
ledged the bill of lading, but ſaid that he 
could not deliver the goods without the con- 
ſent of the owners of the ſhip, who were France 
„ ß io. wy; 
On the next day the plaintiffs ſaw  Frapce, 
and repeated their demands, tendering, at the 
ſame time, all charges of freight, c. France 
ſaid; that neither he nor the captain would de- 
liver the goods, unleſs upon a promiſe that 
the nett proceeds ſhould be paid to him. This 
was refuſed by the plaintiffs. 
WILLEs, . then obſerved, that, on the 
trial, ſeveral points had been made by the 
—_— ͥ̃ ²ĩ ˙ % . 
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ift, That the captain had no right to retain 
the goods in queſtion, for that he was liable 
in an action of trover on the bill of lading 
d jd 

But in anſwer to it, he had conſidered this 
in reality as an action between the plaintiffs 
W, on and France and Company, and that the de- 

Ie fendant, who was captain of the ſhip, was 

ered. merely a truſtee for one or the other, and was 

homp- indemnified in the mean time. That he. was 
tter ok nin a fimilar” ſituation to a ſheriff, when con- 
er, As trary demands are made by the aſſignees of a 

rwards bankrupt and a creditor claiming under an 

ene een 

8. Cop- Adly, It was inſiſted that the defendant had 

| done wrong, in refuſing to deliver the goods 
according to the firſt bill of lading ſigned, by 


at L. 
710 g on 


ffs de- 
cknow- 
that he 
he con- 
e France 


which he had bound himſelf, _ 

As to this point, he had left it to the jury 
to conſider & under the particular circum- 
ſtances" in which all the parties ſtood. He 
had repreſented to them, that the defendant 
was maſter of France and Company's ſhip, 
and was charged to deliver the goods to them 
by Coppell and Goldwin, — . 

That the conduct of Fairbrother was in ſome 
degree culpable, in aſſigning the bill of lad- 
ing over to the plaintiffs immediately after he 
had received it, againſt what he knew to be 


France, 
g, at che 
France 
ould de- 
niſe that 
m. This 


the deſign of His principal. Ss 3 
And that as the plaintiffs, and France and 
Company, were both fair creditors, and Bon 
4e holders of the bills, he who had firſt got 
poſſeſſion by a legal title, ought to be pre- 
erred ; and that for this purpoſe the poſſeſſion - 
| Coppell. and Goldwin was to be conſidered 

as the poſſeſſion of France and Company. 
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- 3dly, It was obiatted..thas.Fraxce and Com- 
pany were not creditors of Thompſon, becauſe 


the bills of exchange were not due, and there- 


fore that mu 1 no equitable; lien on the 
goods. 

Bur that was 1 by faving that the 
conſideration for theſe bills had actually been 
advanced by France and Company. 
Athly, It was inſiſted that the confignments 
of thele goods was bound by the mortgage to 
the plaintiffs, executed by Bromßeld, under 
the power of attorney. 

This was anſwered, by faying that the mort- 
gage did not affect this tranſaction, being ſub- 
ſequent in point of time; that at all events it 
was only a covenant which bound the cove- 
nanter perſon 7 

Under theſe 8 the z jury had einen 
their verdict for the defendant, which he had 

no reaſon to diſapprove of. 


Scott, Mood and Law, ſhewed cauſe againſt 


the rule, and directed their arguments to two 
ounds, on one of which they ſuppoſed tha 

the plaintiffs meant to rely. 

iſt, That the bill of lading indorſed to them, 

being actually ſigned before the other, veſted 

ſuch a property in them, as enabled them to 

maintain this action. Or, 

Adly, That under the agreement to conſign 


to them in the mortgage deed, they had a 
right to theſe goods. 


They obſerved, that, in order. to clear thi 
tranſaction, it was neceſſary to conſider the 
different relations of the parties to each other. 

After Auguft 1784, Fairbratber no longer 
acted as the general agent of Thmp/on, but 
under a ſpecial direction accompanying each 
—_ conſigned 1 to him: therefore he * no 
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longer 


4 97.7 
longer the arbitrary diſpoſition of Thompyor's 


_ property, '"Bromfield was at that time ap- 


pointed the general agent. The nature of this 
connection between Fairbrether and Thompſon, 


was perfectly well known to the preſent plain- 
tiffs. Previous to their getting poſſeſſion of 


the firſt bill of lading, the plaintiffs had taken 
a mortgage on Thompſon's eſtate, for 70001. 


| for a debt of 4000 l. only. 


At tliis time, France and Company were 


alſo creditors of Thomp/on,' upon bills of ex- 


change drawn by him, to the amount of 
3000 l. for money which had been advanced 


to him, through the hands of Coppell and Gold- 
win, who were agents of France and Com- 


pany. Under theſe circumſtances the bills of 
lading were ſigned, Thompſon intending that 
Fairbrother ſhould apply theſe goods in diſ- 


charge of the bills of exchange which were in 
the poſſeſſion of France and Company. | 
But the plaintiffs contend, that the bill of 
lading which conſigned the goods to Fair- 


brother, having been actually firſt ſigned by 
the defendant, and Farrbrother having after- 


_ wards indorſed it over to them, the defendant 


is concluded by his own act. In anſwer to 
this, they obſerved, that Fairbrotber being 
merely the agent of 7 bonip/on for a ſpecific pur- 


poſe, and not having a general power over the 


conſignment, Which was known to the defen- 
dant, it was nothing more than an undertak- 
ing by him to deliver the goods to Fairbrotber, 
for the purpoſe of being diſpoſed of accord- 
ing to directions from Thompſon : and there- 
fore, as between Thompſon and Fairbrother, un- 
der whom the plaintiffs claim, Fairbrotber had 


indorſed this bill of lading over to the plain- 


tiffs, withour any authority, and againſt con- 
4 ſcience; 
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Fence; and there being a general omuni- 
| cation between Fairbrother and the plaintiffs, 
"That they either had, or might have had no- 
rice, unleſs they were guilty of great hegli- 
gence. That theſe goods Were originally de- 
Voted to take up the bills which were. in the 
poſſeſſion of France and Company: 
But even ſuppoſing that any fireſs is to be 
laid upon the plaintiffs bill of lading having 
been the firſt actually ſigned, yet chat wil 
- haye no weight under theſe: circumſtances; 
for, according ta, the nature af -Fairbrather's 
authority, if Thomp/on, had merely ſent him a 
letter, ordering him to, deliver the nett pro- 
ceeds of the goods to France and Company, 
that would have been ſufficient. T hen there 
is no good ground to repreſent theſe bills of 
| Jading as inconſiſtent; for the ſecond bill of 
lading amounted to no more than a ſpecial 
appropriation of the goods which were to be 
delivered to Fairbrother under the firſt bill of 
; lading, and came in lieu of a letter, or other 


' ſpecific order from Tn. Phe defendant 


x therefore, being appriſed of the mode of deal- 


ing between Fairbrother. and- Thempſon, only | 


bound himſelf to deliver the property to Fair- 
brother, as the ſpecial agent of 7. gempfan, and 
Fairbrother was afterwards d deliver the nett 
proceeds according to further directians from 
Thompſon, which were contained in the ſecond 
bill of lading. Defendant, therefore, has com- 
plied with his duty, for the goods were of- 
Red to be delivered to the plaintiffs, - pro- 
vided they would promiſe to pay the nett Pod: 

ceeds to e and Company. 7. 
It is not contended that any Money was ad: 
yanced by the plaintiffs, at the time of afſign- 
ing over. the bill of lading to them; — 18 
aid 
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aid that two ſmall ſums were afterwards 2 


vanced by them, on the credit of the bill of 
_lading; but it is much to be doubted whether 


the money was advanced on that account; 


for the plaintiffs had, at that time, a large 


mortgage on Thompſon s eſtate, which was 


more than fufficient to cover their debt. And 


indeed the ſums advanced were fo ſmall, that 
they could only be colourable, for they muſt 
have known that they were not ſufficient to 
anſwer the preſſing demands of Thompſon. Be- 
- des; if the fact were fo, it was done at their 
- own peril, under notice of Fairbrother's limited 
authority; for, before that time, they had 
treated with Bromfield as the general agent of 


A arne 


Fairlrother was, during all this tranſaction, 


in the habit of communicating his letters to 
the plaintiffs. In the letter dated 6th Decem- 
ber, 1784, Thompſon took notice that he had 
heavy bills outſtanding againſt him, for the 


payment of which, he ſhould ſhip two hun- 
dred hogſheads on board the Tyger, Captain 
Ball. It was clear, therefore, from that let- 
ter, which the jury had a right to preſume 
that the plaintiffs had ſeen, that the goods in 
queſtion were ſent to Fairbrother to take u 

thoſe bills, which were in the poſſeſſion of 
France and Company, for there were no other 


heavy bills except thoſe. The plaintiffs muſt 


have known, therefore, that there was a ſpe- 
cial lien meant to be fixed on this property; 
and the letter of the 23d January confirmed 
it, becauſe it ſhewed that 7. bompſon held the 
ſame intention that he had manifeſted in the 


former letter; and is alſo very important, be- 


cauſe it proves negatively, not only that Thomp- 
La had no idea of ſending the goods to the 


W plaintiffs, - 


i895 1 
plainciffs; but that he had alſo  expreſsly in- 
tended to exclude them; for he deſired Fair. 
brother to call upon them, and make them fa- 
_ tisfied till he came to England. 

No argument in favour of the plaintifs 
5 can be drawn from the circurnſtapce of their 
| having inſured this cargo by the direction of 
Fairbrother, he himſelf having no authority 


from Thomp/on to order any ſuch infurance” till 
the receipt of the letter of the 1 5th March, 


which was long afterwards : and it was groſs | 


negligence in the plaintiffs, knowing Farr - 
brother's limited commiſſion, not to demand 
4 ie 1 his weine for making ſuch an 
order. 

It was n jury to geterepine, 


under all theſe circumſtances, whether the 


plaintiffs had or had not actual notice, that 
theſe: goods were conſigned to Fairbrother, for 
the ſpecial-purpoſe of paying the bills in the 
hands of France and Company ; and the ver- 
dict has determined that they hal. 

Hitherto this caſe has only been conſidered 
on the preſumption of fraud or wilful negli- 
gence on the part of the plaintiffs: but, in 
point of law, this property was veſted in 
France and Company, before the plaintiffs 
were in poſſeſſion of their bill of lading. All 
the bills of lading had an exiſtence when the 
letter of the 18th of March was written. "Thomp- 
ſon had then put 8 ſecond bill of lading into 
the hands of Conte 1 and Goldwin, for the uſe 


of France and e The firſt bill of 
lading was at that time, and long afterwards, 
in-abeyance, it not having av Fairbrother. 
Therefore not only the right of property was 
. veſted in France and Company in point of 
1. but * were alſo in Poſſeſſion in . | 
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ol fact, for the goods were  atually'o un 


A ſhip. belonging to them. 


At all events, the agent could do no more 


than. the principal. Had Thompſon. himſelf 


been in England, he could not have delivered 


this cargo to the plaintiffs, after Cappel and 
yy Galdwin had been put in portion of the me 
of lading 

2dly, 2 2 to the mortgage, allowing: it to | 
have been warranted by the power of attorney, 


i could make no difference in this caſe, as 


between the plaintiffs and France and Com- 
pany; for the covenant to conſign the pro- 


duce of Thompſon's eſtate, could only be bind- 


ing upon him, and could not affect France 


and Company, who were in poſſeſſion under 
ol legal WA 
gage was not executed purſuant to the power 
_ of attorney. The power was expreſsly given 
in order to raiſe money for Thompſon, and not 


e in the mean time. But this mort- 


for the purpoſe of ſecuring an old debt. 
Wilſon, Chambre, and S. Haywood, contra, 


| contended, that as the plaintiffs were in poſſeſ- 
ſion of the firſt bill of lading, which was ſigned 


by the defendant, it is conclufive- as againſt 


bim. A bill of lading is as negotiable'as a 
bill of exchange. It is an undertaking by the 
captain, to deliver the goods ſpecified therein, 

either to the conſignee, or to — aſſigns. The 
defendant, therefore, having ſigned one bill 


of lading, acted fraudulently in ſigning ano- 


ther, which was inconſiſtent with the firſt. 


But in every caſe where there are two incon- 
ſiſtent bills of lading, the firſt binds the cap- 
tain and owners, If the other bills of lading 
had been of the fame tenor and date as the 
firſt, Coppell and Goldwin could have derived 
no title under them, becaule, in order to ne- 
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lth bh mY 0 ought to haves den in. 
dorſed by Fairbrother as well as 7. Thompſon. 
Admitting chat the defendant is to be con- 
gadered as a truſtee, yet he is truſtee for thoſe 


Carr to whoſe order he himſelf ſigned the 
ills of dings, and if, after © having: * 


* Re 15 not in a 7 W en 
a ſheriff, who knows not whom to prefer of 


two contending parties, whoſe ſeveral claims 
he is not privy to, and therefore comes to the 


court for an indemnity, or ſeeks it from the 
parties: for here theſe contradictory claims 
are ſet up in conſequence of the defendant's 
on wrong, and could not have happened 
without. The defendant, therefore, "es made. 


himſelf liable. 


But even Vogtei his nas a ot, tk 


tion of right between the plaintiffs and France 


and Company, the plaintiffs title ought to be 
preferred, becauſe they derive it under che | 


firſt bill of - lading. „ 1 


Wir urs, J Gave no a opinion, hide % 


declared himſelf ſatisfied with the verdict. 


Asuhvksr, 7,—TI do not think, upon the 
nde of the tranſaction, that this can be con- 
ſidered as a verdict either againſt evidence or 


law, and therefore there ought ſt to be a 
new trial. | # 24.6 3 


There'is no reaſon for Wing chat either . i 

plaintiffs, or France and Company, are not 
equitable holders of the ſeveral bills-of- Jading. 
When equity is equal between the parties, a 
legal title muſt prevail. This reduces the 


queſtion to à mere point of law. I ſhall put 
out of the queſtion all the letters, which 
2 ugh 


A ans :1 


ought not to prejudice the plaintiffs, becauſe 
they were not proved to have had actual no- 
gence, in not having endeavoured to learn 
their contents. They knew that Fairbrother. 
acted as the agent of Tomgpſon, and had no 
reaſon to be ſuſpicious of his authorit. 
Upon the merits of the caſe, the leaning 
of my inclination would rather be in favour. 
of the defendant, whom I conſider, as the ſer- 
vant of Francè and Company, than in favour 
of the plaintiffs, becauſe they have got another 


” SY 


% ON at 
But in point of law alſo the plaintiffs are 
not entitled to recover; Three bills of lading 
were ſigned by the captain. The firſt is a 
general one, conſigning the whole cargo to 
the order of Thompſon and Fairbrotber; the 
other two are partial conſignments of different 
parts of the ſame cargo to the order of the 
ſhipper. If it could be proved, or there was 
any reaſon to infer, that the defendant medi- 
tated a fraud on any perſon, that would afford 
an argument as againſt him; but no fraud 
can be preſumed here. V 
I do not fee, indeed, the reaſon of making 
theſe bills of lading in a different form; but 
the captain might ei them to be the 
ſame: in effect, for he knew that Fairbrotbher 
was merely an agent for Thompſon. Therefore 
I do not think that they can be ſaid to be in- 
conſiſtent; they are all of them in ſubſtance 
to the order of the ſhipper. Whoever, then, 
was firſt in poſſeſſion . either of theſe bills of 
lading, had-the legal title veſted in him. 
It appeared by the letter of the 18th of 
March, that at that time Thompſon. had in- 
dorſed two of the bills of lading to the d 
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of France and Company. In my opinion, that 


was an immediate transfer of the legal intereſt 
in the cargo; and that ſame letter, which alſo 
conveyed the other bill of lading to Fairbrother, 


gave him notice of this indorſement. 


It was argued, that the defendant was 


bound to deliver the cargo according to his 
undertaking ; but as he knew of this indorſe- 
ment to Coppell and Goldwin, he conſidered 
himſelf bound to deliver the cargo according 
to that bill of lading, which was firſt poſſeſſed 

one of the parties. He then concluded, 
that he ſhould fulfil his undertaking by deli- 


vering to the order of the ſhip pper- 


As to the 


_ plaintiffs being in poſſeſſion of the bill of lad- 
ing under which they claim, before the other 
two arrived in England, the time of their ar- 
rival cannot vary the caſe, for the legal title 


was veſted in Coppell and Goldwin, by their 


being indorſed to them, 


BuLLER, F,—Several objections have been 
made to this verdict, but the caſe is confined 


to a very narrow compals. 


France and Company, Bur I 


againſt a defendant, and not for him. 


merits of the caſe, which ſuch. third 
_ not have availed himſelf of. 


The firſt objection was, that the e 
had no right to withold the goods, after de- 
mand made by the holder of the bill of lad- 
ing. The anſwer given to it was, that he 
was indemnified, and that it ought to be con- 
ſidered as an action between the plaintiffs and 
o not think 
that the doctrine of indemnity al in to ſuch 
caſes as theſe. Beſides, it always applies 


If it 


appears that a defendant ſtands in the place 
of a third perſon, he ſhall not be permitted 
to avail himſelf of any objection againſt the 
r 


The 


= W 


s 1 
The ſecond objection was, that, as there were 


different bills of lading, the defendant was 


bound to dehver the cargo according to the 


firſt bill of lading actually ſigned. 


This being the real point of the caſe, I 


ſhall reſerve it till laſt. 


Third objection. That as the plaintiffs and 
France and Company were Bond fide holders 
of theſe bills of lading, they who firſt got poſ- 
ſeſſion, as berween theſe parties, were ro be 
preferred. | 


But bare poſſeſſion conveys no title, as be- 


tween perſons claiming under different rights. 


The queſtion here is, who has the legal title? 
For the perſon who firſt gets ere under 
the legal title, muſt prevail. 


Athly, That France and Company were not 


creditors to Thompſon at the time that the bills 
were indorſed to them. But that is not fo: 


for they ſtood in the ſituation of payees of the 
bills of exchange, for which they had given a 


valuable confideration. | 
The laſt objection was, That the Plaintiff 


were entitled under the covenant contained in 
the mortgage, to conſign to them. 


The anſwer given to that was right: that 
the mortgage had nothing to do with this queſ- 
tion. It was ſubſequent to the tranſaction; 


and, beſides, it was only a covenant to con- 


fign, which could not bind third perſons. 


Now as to the principal point, it is material 
to conſider the nature of a bill of. lading. It 


is an acknowledgment under the hand of the 
captain, that he has received ſuch goods, which 


he undertakes to deliver to the perſon named 


in that bill of lading. It is affignable in its 
nature; and by indorſement the property is 
veſted 1 in the aſſignee. It is now clearly ſettled 


4 that 


= — n —— . 
- PE. — 0 3 — 2 Dune 

— R ” * * A * Ke _ 1 9 q > 

Wn EL Zn er A 2 Ro PFF 

— — 8 4 * * 7 2 — 
— rr * o — 8 — . PL ; 1 1 

«2 n BE 2 T4 v7 — —— 9 J 4 þ 
— 1 — n Sy Con EY 

22 1 7. — 2 — 2 
— —— EE 8 — N — 


1 
1 
f 

0 


that goods at ſea may be ſo aſſigned. This 
doctrine is laid down in Evans and Marlett, 


x Lord Raym. 271. and is recognized by Lord 


Mansfield in Wright and another v. Campbell! 


and another. 4 Burr. 205 /nq ] P 
It is argued that the captain muſt be an- 


ſwerable, at all events, in this action, becauſe 


he ſigned the firſt bill of lading to the order 
of Thompſon and Fairbrother, who indorſed it 
to the plaintiffs. —I think it very material to 
conſider who Fairbrother was. He had no 
intereſt in theſe goods; and he was known to all 
the parties, to be the agent of Thompſon. Then 


Fairbrather muſt be conſidered as Thomp/on 


himſelf. The bills of lading were all to the 
order of Thompſon : he had then the abſolute 
controul over the goods, and might have-un- 
ſhipped them if he had ſo pleaſed: ſo that 


they are not like goods conſigned to a third 


perſon, for they remained under the power of 
Thompſon all the time, till he indorſed the 


bills of lading. If Thompſon and Fairbrother 


are to be conſidered as the ſame perſon, it is 
the lame as if the bills of lading were to the 
order of Thompſon alone. Then the queſtion 
is, who has the prior right under him? 


It was faid by the plaintiffs. counſel, that 


the defendant was the agent of France and 
Company, and that they muſt be taken to 


know what he did; but that makes againſt 


the plaintiffs: for at the time when Thompſon 
aſſigned the two bills of lading to Coppell and 
Goldwin, the defendant knew that he had the 
other in his hands, and could not, therefore, 


have aſſigned it to any other perſon. The 
defendant then acted fairly; and it could only 
happen by the ſubſequent miſconduct of 
Thompſon, namely, by his afterwards indorſing No 
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one of the bills of lading to another party, that 


any difficulty could ariſe. 


Then the queſtion is, whether this bill of . | 


jading, being made in favour of Thomp/on and 
Fairbrother jointly, can be diſtinguiſhed from 
one made in favor of 7. hompſon only? I think 


it cannot; becauſe Fairbrother is known to the 


parties to be the agent of Thomp/on. ä 
As, therefore, this tranſaction is to be con- 


ſidered in the ſame light as if all the bills of 


lading had been made to the order of Thompſon 
alone, how does the queſtion ſtand as between 
the plaintiffs and France and Company? Both 


parties claim under Thompſon: but France and 


Company have the firſt legal right; for two 
bills of lading are firſt indorſed to them, and 
the letter which conveyed the other bill of 
lading to Fairbrother, apprized him at nn 
ſame time of this indorſement. 

Rule diſcharged. 

This was an action for money paid, laid out, 
and expended, tried before Buller, J. at the 
fittings after laſt Eaſter term, at Gui/dball, when 
a verdict was found for the plaintiffs. The 


circumſtances were theſe.—One Taubert ſent: 


an order to the defendants for goods, and de- 
fired that they would draw a bill on the plaintiffs 
for the value, which the defendants accordingly 
did, after they had ſent the goods. The 
plaintiffs,” in à letter written to the defendants, 
on the 23d September, ſaid, that they could 
not accept the bill on account of Taubert at 
prefent, becauſe they (the defendants) had ſent 
a larger quantity of goods than were ordered; 
adding, that they had written to Taubert for 
further directions. Two days . afterwards the 


defendants wrote to the plaintiffs, preſſing that 


the bill might be taken up; and on the 28th 
Vol. II. N of 
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Smith and ano- 
ther againſt Niſ- 
ſen and another. 
T. 26 Geo. III. 
Durnford and 
Eaſt. 1 V. 269. 
Upon a requeſt 
to A. to accept a 
bill, and draw 
upon B. for the 
like ſum, the 
mere act of draws 
ing upon B. does 
not amount to 
an acceptance. 
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of the ſame month received for anſwer, that 
the plaintiffs had written to Taubert, and were 
waiting for his anſwer before they could accept; 

and that they had deſired the holder to keep 
the bill in the mean time. On the 14th 
October, Taubert, in a letter to the plaintiffs, 
took notice, that the orders had been exceed- 
ed, but deſired that they would accept the 
bill, and draw upon Goverta, at Hamburgh, for 
the amount. In conſequence of which, the 
plaintiffs drew on Govertz, who refuſed to 
accept, and afterwards the plaintiffs paid the 
bill for the honor of the drawer ; to recover 
back the amount of which, this action was 
brought. 

Wilſon now moved for a rule to hw cauſe, 
why the verdi& which had been given for the 
- plaintiffs ſhould not be fet afide, and a verdict 
entered for the. defendants, upon the ground 
that the plaintiffs had actually accepted the 
bill drawn upon them. He admitted that, 
notwithſtanding Taubert's letter, the plaintiffs 


might have choſen whether they would accept 


or not; but he contended, that they had only 
a right to draw on Govertz, upon condition 
that they themſelves ſhould accept the bill 
drawn upon them, and therefore that their 


Arawingz upon Govertz was an implied accept- 


ance of. that bill. But the court held, that 
what the plaintiffs had done did not amount to 
an acceptance, for they never meant to make 
themſelves liable, unleſs the bill drawn upon 
© Govertz was accepted and paid; and they 
would not imply a contract which the aa 
themſelves refuſed to-enter into. : | 
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EjECTMENT by the leſſors of the plaintiff, 
who are the treaſurer and antients of New-Jzn, 

to recover à ſet of chambers in the inn. 
In February laſt, Richards, who was tenant 
for life of the chambers in queſtion, agreed 
with J. Chambers for the ſale of his life eſtate : 
but there being a clauſe in Richards's grant 
that he ſhould not ſell or aſſign without the 
licence of the treaſurer and antients of the inn, 
application was made to them for that purpoſe; 
who at a pention held on the 23d of February, 
1786, ordered * that Richards ſhould be at 
ce liberty to ſurrender his chambers in favor 
«of J. Chambers, for his life, the latter having 


agreed to take them for the purpoſe of 


« ſtudying the law, and that he (J. Chambers) 
ee ſhould be admitted thereto upon the uſual 
t payment, and ſubject to the uſual terms and 
* conditions.” In conſequence of this, Richards 
executed a conveyance to F. Chambers, by 
which he ſurrendered, granted, and yielded 
up the ſaid chambers, Sc. and all his eſtate, 
right, title, intereſt, and property therein, to 


J. Warry, the treaſurer, and the reſt of the 


antients, to the end, intent, and purpoſe, that 
the ſaid treaſurer and antients, or their ſuc- 


ceſſors, might grant the ſaid chambers and 


premiſes, according to the cuſtom of the ſaid 
ſociety, unto F. Chambers, one of the mem- 


Doe, on the de- 
miſe of Warry, 
and others, 

- againit Miller 
and another, 
executors of 
Chambers. M. 
27 G. III. B. R. 
Durnford and 
Eaſt. 1 V. 393. 
A ſurrender of 
chambers in 
New-Inn to the 
treaſurer and an- 
tients of the ſo- 
ciety, made with 
their aſſent, to 
the intent that 
they might grant 
the ſaid cham- 
bers to a pur- 
chaſer, paſſes the 
eſtate to ſuch 
purchaſer before 
admiſſion. Ad- 
miſſion is not 
neceſſary, as in 
the caſe of copy- 
holds, to com- 
plete the gran- 
tee's eſtate, but 
is only for the 


purpoſe of fignie 


fying the aſſent 
of the ſociety 
that the grantee 
ſhould become a 
member of the 
inn. 


bers of the ſaid ſociety, and who had agreed 


to take the ſaid chambers and premiſes, for 
and during the term of his natural life, at and 
under ſuch yearly rents, proviſoes, conditions, 
and agreements, as they ſhould think fit. 
J. Chambers was to pay 201. yearly to the 
ſociety by quarterly payments, from the 
Chriſtmas preceding. Immediately on the 
execution of the Frrender, he entered into 
1 N 2 | poſſeſſion, 
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poſſeſſion, and continued therein till the 28th 
of March laſt, when he died. There being 
no meeting of the treaſurer and antients be- 
tween the time of the ſurrender by Richard; 
and the death of Chambers, the admiſſion of 
the latter was not made out by the ſociety, 
neither did 7. Chambers pay the alienation fee 
of five guineas, which is due to the ſociety, 
on the transfer or ſale of chambers. But it 
was proved at the trial that he might have 
had his admiſſion if he had applied for it. 
The ſurrenders to the ſociety by the tenants 
for life are always upon the uſual ſtamps uſed 
for deeds ; and the admiſſions are entered only 
in the ſociety books, without any ſtamp. 
On theſe facts the jury found a verdict for 
the leſſors of the plaintiff. | 
Richardſon, on a former day, had obtained 
a rule to ſhew cauſe why the verdict ſhould 
not be ſet aſide, and a new trial granted, on 
the ground that wherever an eftate paſſes by 
turrender and admiſſion, the latter is abſolutely 
neceſſary to perfect the conveyance of the 
eſtate. And he likened this to the caſe of copy- 
holds, where admittance is neceſſary, in order 
to velt the eſtate in the ſurrenderee. Co. Copyh. 
70. If grantee enter before admittance he is 
puniſhable as a treſpaſſer, and if he ſurrender 
to the uſe of another it is void. Co. Copyb. 51. 
Zelv. 44. 5. So where ſurrenderer or ſurren- 
deree and the two tenants into whoſe hands 
che ſurrender was made died before the pre- 
ſentment of the ſarrender, it was held that the 
heir of the ſurrenderer might enter. Co. Copy b. 
69. 3. Bulſt. 214. Cro. Fac. 403. Bridg. 52. 
Gib. Ten. 263. 2 Wils. 13. It was held that 
admittance is as neceſſary to a ſurrender, as 
inrollment to a bargain and fale, or livery to 
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4 feoffment. That though, by the caſe of 


e- Vaughan ex dem Atkins v. Atkins (a) admiſ- (a) s Burr, 

"ds fion, when granted, has relation: back to the 9 

of time of the furrender, yet in this caſe there 

ty, having in fact been no admiſſion, the eſtate 

fee continued in the ſurrenderer. 

ty, Gibbs was to have ſhewn cauſe this day 

it againſt the rule, but the court being of opinion 

ave that the - caſes relating to copyholds were not 

it. applicable to the preſent, delivered their opi- 

ints nions, without hearing him, to the following 
ſed effect. | Tec | 88 
nly _ ASHHURST, J. In whatever light this caſe 

is conſidered, the leſſors of the plaintiff are 1 
for entitled to recover. For if the ſurrender were | 
not good, ſo as to paſs the eſtate to the ſur- i 

Bag renderee, the ſociety are entitled to the poſ- 10 
»uld ſeſſion of the chambers as againſt the defen- fl 
on dants, becauſe they were ſurrendered into their a 
; by hands; and the defendants, as executors of wt 
tely the ſurrenderee, can have no colour of right nn 
the to them. But if the furrender were good, 1 
opy⸗ then the teſtator having only a life eſtate in il 
to them, they reverted of courſe to the ſociety il 
'pyb. upon his death. | 1 
he is This cannot be conſidered as a copyhold or i 
nder cuſtomary eſtate. For the ſurrender which is 9 
. 61. made to them upon every alienation is a mere | 
en form introduced for their own convenience, 
ands for the purpoſe of preventing improper per- 

DP ſons from being admitted into the ſociety. 
t the Immediately upon this ſurrender they became 
vb. truſtees for the teſtator. The equitable eſtate 
AK. was veſted by that act in him, and the legal 
that eſtate in ten. | DE 
r, as | BuLLzs, J.— There is a manifeſt diſtinction 
Ty to between this caſe and that of copyholds. In 


the latter caſe there muſt be an admittance as 
N 3 . 


E a ] 
well as 2 ſurrender, becauſe admittance is 
neceſſary to paſs the legal eſtate. But this is 
a bare truſt. This is not a cuſtomary, eſtate; 
but a frechold intereſt. Ne- Iun is a part of 
the Middle- Temple, who are truſtees for the inn; 
and the ſociety themſelves are merely truſtees 
for the perſons holding the chambers. As to 
the admittance which it has been contended is 
eſſential to the completion of a purchaſer's title 
to chambers, that is only an aſſent on the part 
of the ſociety that the particular perſon ſhould 
become a member of it. For every perſon, 
on purchaſing chambers, covenants that he 
will not aſſign without giving notice to the 
inn, of the perſon to whom he is about to 
aſſign, that they may either approve or diſ- 
approve of the intended purchaſer, and that 
aſſent is written on unſtamped paper, and 
conveys no title. It is the ſurrender which 
paſſes the whole intereſt. 
| Rule diſcharged. . Ms 

Brock againt This was a ſuit in prohibition; and the 
14 e queſtion was, whether within the chapelry of 
Durnford and MWitton Gilbert there is a modus for every in- 
Eaft, 1 V:. 427: habitant to pay three half-pence for every 
a modus be : | 5 ; 1 
not proved as - Milch- cow at the time of calving, in full ſatis- 

= _ e faction for the tithe of cave? 
prohibition, At the trial of this cauſe at the laſt aſſiſes 
there muſt be 2. at Durbam, before Heath, J. there was no con- 
verdict for the Ch 4 2 8 8 
defendant. But trariety of evidence; and the jury found the 
bund, though Modus, with this variance, that it was payable 
different from at Faſter, and that it did not extend to certain 


* 


is a ground for 5 / X , ; 

the court to re- conſiſting of five arms, which were exempted 

fuſe wollte: from the payment of theſe and all other tithes. 

Nen Verdict for the plaintiff, with liberty to move 
to ſet it aſide in this court, without coſts. 7 
$47 0 0d Of a SAT SP 9 oy nent - rg tbe ts IH 
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Mod having moved to ſet aſide this verdict, 
on the ground that, as this was a claim by 


preſcription, the jury ought to have found the 


modus as laid in the declaration, or not at all; 
Chambre now ſhewed cauſe. The variance 
between the modus laid and that proved is 
no ground for a new trial, or to entitle the 
defendant to a verdict. An iſſue in prohi- 
bition to try a particular modus is extremely 
different from iſſues in other ſuits; for, whether 
one ſort of modus or another be found, it is 


equally a reaſon to warrant the prohibition (a). (a) 3 
The very ground on which a prohibition is x Ven 3 


prayed for, is a ſuggeſtion that the eccleſiaſtical 
court is proceeding to try a queſtion of which 
they have no cognizance. The fact which is 
tried in fuits in prohibition is merely for the 
information of the court. This is in ſome. 
reſpects like an iſſue directed by the court of 
chancery to try a particular cuſtom, which is 
merely for the information of the chancellor, 
and which may be indorſed ſpecially on the 
poſtea, according to the truth of the fact. He 
was then ſtopped by the court, and 

BvuLLER, J. ſaid it was too clear for any 
further argument. The authorities cited are 
directly in point, as far as they go. It appears 
from them that no conſulation ought to be 
awarded: but it is equally clear that the verdict 


muſt be entered for the defendant. 


In order to try a particular modus, one party 


alledges, and the other denies, the exiſtence 
of it: that is the only iſſue on the record to 
be tried. As the plaintiff therefore has failed 


in proving the modus as alledged in pleading, 


the verdict muſt be entered ſpecially for the 


defendant, who is entitled to his coſts. But 


though the modus be not found, as laid, yet 
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[384 1] 
if any modus be found, that 15.4, ſufficient 
ground for refuſin a conſultation. 1 9 
Per curiam. The verdict muſt be entered 

"ſpecially for the defendant ; and no conſultation 

will be awarded. 
Tome: pine This was an action on che caſe, ande 
COT OY againſt the defendant for infringing. the plain- 
Eaſt. 1 V. 602: tiff's patent, which was granted to him for 
A patent is void 
if the ſpecitica producing a yeliow, colour, for painting in oil 
zienizambiguous Or water, and making white lead, and ſeparating 
tions which tand che mineral a/kali from common ſalt, all by 
to miſlead the one proceſs. On the trial before Buller, J. at 
public. The 
patent was for the laſt ſittings at V gſminſter, a verdict was 
producing ayel» found for the Plaintiff: and on a motion to ſet 


. vitor aſide that verdict and grant a new trial, theſe 
ee ork facts were reported. The plaintiff within the 
gw ire le 
and ſeparating © Uſual time had enrolled the following ſpecifi- 
e eee cation *; Take any quantity of lead, and cal. 
mon ſalt, all by Cine it, or minium, or red lead, litharge, lead 
one proce. aſh, or any calx, or preparation of lead, fit 
for the purpoſę; to any given quantity of the 
above-mentioned materials, add half the weight 
of ſea-ſalt, with a ſufficient quantity of water 
to diſſolve it, or rock-falt, or ſal gem, or 
foſſil-ſalt, or any marine ſalt, or alt- water 
proper for the purpoſe; mix them together 
by trituration till the lead becomes impalpable, 


or oh heh e When the ma- 


* Specifications 


YE” ft 


be 55 es to a 32 obi, and the ſalt de- 
compounded; if not, the trituration muſt be 
repeated, with the farther addition of falt, till 
rhe white colour be obtained; the decompo- 
ſition of the ſalt may alſo be brought about 
by digeſtion or by calcination. . The materials 
may be ſuffered to remain together, before 
the alkali is ſeparated by the addition of mes 

of 


| E "TVs 14 3 
for a longer time than is ſpecified above, ac- 
cording to the diſcretion of the operator, and 


] the end he wiſhes to obtain. The yellow 
n colour is produced by calcining the lead after 
the alkali has been ſeparated from it till it 
t ſhall acquire the colour wanted: this will be 
bs of different tints according to the continuance 
Ir of the calcination, or the degree of heat em- 
Nl ployed. The white lead muſt be finiſhed by 
g | repeated ablutions, and by bleaching it *till 
Ny the white be made perfect, 5 
at On the part of the plaintiff it was proved, 
as that the firſt effect of the proceſs was the ſe- 
et |  parating of the mineral alkali from common 
le falt ; that that produced white lead, and that by 


continuing the proceſs to a certain degree, and 
afterwards expoſing the matter, the yellow 
colour was produced, That as the ſpecifica- 
tion required the heat to be continued till the 
colour was obtained, any perſon trying the ex- 
riment would neceſſarily be led to fuſion. 
hat a chymiſt would ſee by the ſpecification, 
that if leſs heat would not anſwer the purpoſe, 
he muſt go on to fuſion. The difference be- 
tween fuſion and calcination, both of which 
proceed from different degrees. of heat ope- 
rating upon the ſubje& matter, was, that the 
ſubſtance to be calcined continued in a ſolid 
form; whereas fuſion is a liquid ſtate to which 
the ſubſtance may be reduced by continuing 
the heat. Inſtances were produced by perſons 
who had made the colour by the help of the 
ſpecification, after trying ſome experiments. 
In trying thoſe experiments ninium had been 
fuſed in the firſt inſtance. © The white lead 
produced by following the directions in the 
ſpecification was not what was ſold as ſuch; but 
a white ſubſtance, the baſis of which was lead. 
EE oo ” For 
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Obje&ions to 
the ſpecification. 


Objections at 
the trial. 


E 186 J 

For the defendant it was proved, that the 
patent colour could not be made by following 
the directions of the ſpecification. For calci- 
nation was not ſufficient to produce the effect 
intended; it was neceſſary to go on to fuſion. 
That, as it appeared upon the ſpecification, 
minizm or red lead might be confidered moſt 
convenient tor the purpoſe, becauſe a previous 
proceſs was neceſſary to reduce lead to minium 
or licharge, before the other parts of the pro- 
ceſs were to be begun; minium and litharge 
differing only in having undergone different 
degrees of calcination. But that minium would 
not produce the effect unleſs firſt fuſed. And 
that if red lead were calcined, the experiment 
would not ſucceed without falions whereas, ac- 
cording to the terms of the ſpecification, fuſion 
ſhould be cautiouſly avoided. That the ſpe- 
cification was calculated to miſlead alſo with 
reſpect to the ſalts. For il ſalt is a generic 
term, including all mineral ſalts : but only one 
ſpecies of foſſil ſalt, namely /al gem, has marine 
acid, without which the colour could not be 
produced. That ſeveral perſons had tried to 
make white lead by the ſpecification, but had 
not fucceeded. They could only produce a 
greyiſh white powder, quite unfit for painting, 
and not merchantable. 

Mr. J. BuLLER,—after reporting theſe facts, 


e that at the trial three objections had 


been taken to the ſpecification. ' 1ſt, That, 
after directing that lead ſhould be calcined, It 


directed another 1ngredient to be taken, which 


would not anſwer the purpoſe, namely, nnium. 
Neither was it faid that the ninium ſhould be 
calcined or fuſed : but if it had any reference 
to the preceding words, then it ſhould be 


calcined, which would n not produce the effect, 


fuſion 


Ln} 

fuſion being neceſſary. 2dly, That foſtil 
« ſalt” was . improperly mentioned. There 
were many kinds of foſſil ſalt, only one of 
which, namely, ſal gem,” would anſwer the 
purpoſe ; becauſe ir muſt. be a marine ſalt. 
3dly, That all theſe things put together did 
not produce the thing intended. And that 
the patent was for an invention to do three 
things in one proceſs, whereas one of them, 
namely, white lead, could not be produced at 
all; for that a white ſubſtance like lead re- 
mained, applicable only to ſome of the pur- 
poles of common white lead.. The learned 
judge then ſaid that at the trial he had told 
the jury, that if either of theſe objections were 
well founded, it would avoid the patent. 

Erſkine and Piggott ſhewed cauſe againſt the 


rule for granting a new trial, and contended, 


that in actions for infringing patents, it is not 
neceſſary for the plaintiff to give any evidence 
to ſhew what the invention is, but that it is 
incumbent on the defendant, if he objects to 
the ſpecification, to ſhew that it is defective ; 


and that perſons acquainted. with the ſubject, 
could not by the aſſiſtance of the ſpecification, 


effect the thing intended. The conſideration, 
which the patentee gives for his monopoly, is 
the benefit which the public are to derive from 


bis! invention, after his patent is expired; and 


that benefit is ſecured to them by means of a 
ſpecification of the invention. But it is not 
neceſſary that that ſpecification ſhould be ſuch, 


| as that perſons unacquainted with the terms 


of art, which muſt neceſſarily be uſed in 
writing it, ſnould be able to underſtand it. 
It is ſufficient if perſons of ſkill, can under- 
ſtand the proces, by means of the ſpecifica- 
tion, 


v8 } 

tion, ſo as to keep alive the diſcovery, after 
the patentee's excluſive title is expired. 
The firſt objection which has been raiſed 
againſt the ſufficiency of this ſpecification has 
no weight: for though the direction to calcine 
is applicable to all the ingredients in the firſt 
part of the deſcription, yet ſcientific perſons 
would inſtantly diſcover what degree of heat 
was neceſſary to be uſed to each of thoſe in- 
gredients; and that minium, being already a 
calx, muſt be fuſed. 2dly, The heat is or- 
dered to be continued *till the experiment ſuc- 
ceeds, and the colour is produced. Fuſion is 
a neceſſary conſequence of continuing the 
heat; and this direction would be ſufficiently 
underſtood by all perſons acquainted with the 
A 1 5 

As to the ſecond objection, with reſpect to 


the * foſſil ſalt,” the ſpecification begins with 


« fea ſalt,” which is the genus: then it after- 
wards ſtates not © any foſſil ſalt; but © foſſil 
« ſalt,” or © any marine ſalt; the © marine 
« galt“ is therefore the baſis of the experi- 


ment; ſo that no foil ſalt but what is likewiſe 


a marine ſalt, can be taken under this deſcription. 
The anſwer to the third objection is, that 


a ſpecies of white lead is produced, though 
not the common ceruſe; and the patent does 


not profeſs to make the common white lead. 
Beſides the making of white lead was not the 
ſubject of the preſent action, which was for 
making the yellow colour, which accounts for 
the plaintiff's not being prepared to prove this 
part of the ſpecification. Upon the whole, 
this was a mere matter of evidence, as to the 


ſufficiency of the ſpecification, upon which the 


jury have exerciſed a ſound diſcretion. 
e HBͤcearcroſt, 


1 3 


: Bearcroft, in ſupport of the rule, RT x 0 
by the court. PPC 


_ AsnavssT, J. — I think that, as every 
patent is calculated to give a monopoly to the 
patentee, it is ſo far againſt the principles of 
law, and would be a reaſon againſt it, were 
it not for the advantages which the public de- 
rive from the communication of the invention, 
after the expiration of the time for which the 
patent is granted. It is therefore incumbent 
on the patentee to give a ſpecification of the 
invention in the cleareſt and moſt unequivocal 
terms of which the ſubject is capable. And if it 
appear that there is any unneceſſary ambiguity 
affectedly introduced into the ſpecification, or 
any thing which tends to miſlead the public, 
in that caſe the patent is void. Here it does 
appear to me, that there is at leaſt ſuch a 
doubt on the evidence, that I cannot ſay this 
matter has been ſo fully and fairly examined 
as to preclude any farther inveſtigation of the 


— 
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« cluding ſal gem“ as well as other ſpecies off 
1C foſſil ſalt. And I underſtand that fal gem is 
the only one which can be applied to-this pur- 
poſe ; fo that throwing in Fe /alr can only 
OP El — 


ſubject. Three objections have been made to 

2 this ſpecification. The firſt is, that in the 

7 ſpecification the public are directed “ to take alt 

2 « any quantity of lead, and calcine it, or 1 
. « minium, or red lead; from whence it is Ii 

. inferred that calcining is only to be applied to 0 

"i lead: J confeſs if the objection had reſted here, 4 
'S I ſhould have entertained ſome doubt. | 5 
. The next objection is, that in the ſubſe- 1 
e quent materia's to be added, the public are ng 
Ir directed to add © half the weight of fea ſalt, 6 
uy « or fal gem, or foſſil ſalt, or any marine ſalt.” 1 
is Now „ foffil falt” is a generic term, & in- Fill 
E, 11 


„ 
be calculated to raiſe doubts and miſlead the 
blic. That word could not have been 
added with any good view : it muſt produce 
many unneceſſary experiments; therefore in 
that reſpect the ſpecification is not ſo accurate 
as it ought to have been. Another objection 
was taken as to the white lead; to which ir 
was anſwered, that the invention did not pro- 
feſs to make common white lead. But that 
is no anſwer : for if the patentee had intended 
to ee ſomething only like white lead, or 
anſwering ſome of the purpoſes of common 
white lead, it ſhould have been ſo expreſſed 
in the ſpecification. But in truth the patent 
is for making white lead and two other things 
by one proceſs. Therefore if the procels, as 
dire&ed by the ſpecification, does not produce 
that which the patent profeſſes to do, the patent 
itſelf is void. It is certainly of conſequence 
that the terms of a ſpecification ThoulFexprets 


the invention in the cleareſt and moſt explicit” 


manner; fo that a man of ſctence may be 
able to produce the thing intended, without 
the neceſſity of trying experiments. 


BuLLER, J. Many caſes upon patents have 


ariſen within our memory, moſt of which have 
been decided againſt the patentees, upon the 
ns of their not having made a full and 
air diſcovery of their inventions. Wherever 
it appears that the patentee has made a fair 


diſcloſure, I have always had a ſtrong bias 
in his favour, becauſe in that caſe he is in- 


titled to the protection which the law gives 
him. How far that law, which authoriſes the 


king to grant patents, is politic, is not for us 
to determine. When attempts are made to 
evade a fair patent, I am ſtrongly inclined int 
favour of the patentee; but where the diſcovery 

4 2 is 


whic 
terials 
althor 


equal] 
does 


55 | 
is not fully made, the court ought to look 
with a very watchful eye, to prevent any im- 
poſition on the public. Then the queſtion is, 
whether the preſent plaintiff has made a fair 
diſcovery? I do not agree with the counſel, 
who have argued againſt the rule, in ſaying, 
that it was not neceſſary for the plaintiff to 
give any evidence to ſhew what the invention 
was, and that the proof that the ſpecification 
was improper lay on the defendant; for I hold 
that a plaintiff muſt give ſome evidence to 
 ſhew what his invention was, unleſs the other 
ſide admit that it has been tried and ſucceeds. 
But wherever the patentee brings an action on 
his patent, if the novelty or effect of the in- 
vention be diſputed, he muſt ſhew in what 
his invention conſiſts, and that he produced 
the effect propoſed by the patent in the manner 
ſpecified. Slight evidence of this on his part 
is ſufficient, and it is then incumbent on the 
defendant to falſify the ſpecification. Now in 
this caſe no evidence was offered by the plaintiff 
to ſnew that he had ever made uſe of the 
ſeveral different ingredients mentioned in the 
ſpecification; as for inſtance, minium, which 
he had nevertheleſs inſerted in the patent; nor 
did he give any evidence to ſhew bow the 
yellow colour was produced, If he could only 
make it with two or three of the ingredients 
ipecified, and he has inferted others which 
will not anſwer the purpoſe, that will avoid 
the patent. So if he make the article, for 
which the patent is granted, with cheaper ma- 
terials than thoſe which he has enumerated, 
although the latter will anſwer the purpoſe 
equally well, the patent is void, becauſe he 
does not put the public in poſſeſſion of his 
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indention, or effable them to derrve the ſa 
benefit Which he himſelf doe. | 

As to the firſt objection Which has: "a 
taken with reſpect to the minium: it was not 
pretended; by any of the plaintiff's witneſſes, 
that he ever made uſe of miniun. And it was 
proved by the defendants wirneſſes, that from 
the ſpecification they ſhould be led to uſe 
minium, becauſe minium is lead already cal- 
cined, which is what the: ſpecification directs 
in the firſt inſtance. But minium will not an- 
ſwer the purpoſe. Then as to fuſion: it 185 
ſaid that the public are directed, by the words 
of che ſpecification, to continue the heat rl 
the effect is produced; which muſt neceſſarily 
lead to fuſion, though fuſion is not expreſsly 
mentioned. But that is no anſwer to the ob- 
jection: for the ſpecification ſnould have ſhewn 
by what degree of heat the effect was to be 
produced. - Now it does not mention fuſion ; 
and, as one of the witneſſes faid, in order to 
produce the effect, you mult go out of the 
. << patent ;” for fuſion is beyond calcination, 
and in ſome ſenſe contrary to it; and, by 
mentioning calcination, it ſhould: feem- . e 
fuſion was to be avoided, = 
- The next "objection was as to akin — 
« Foſſil falt” is mentioned, as a diſtinct ſpe- 
cies of ſalt, and many other ſalts are alſo men- 
tioned, as indifferent whether one or the 
other be uſed. But it was proved that foſſil 
falt was a generic term, including ſeveral ſpe- 
cies; and that gem was the / only ſpecies 
of it which would anſwer the purpoſe; be- 
c̃auſe none of the others ener a marine 
acid, which was eſſential. 
There was no — 0 
on * * the moſt that the 
plaintiff's 
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plincif's wirnfles fd, was, that, following 


thy ſpecification, the experiment only pro- 
duced a white ſubſtance like lead. $4: 
Now, on either of theſe grounds, the pa- 
tent-is void. Becauſe if the patentee ſays, that 
by one proceſs he can produce three — 
and he fails in any one, the conſideration f 
his merit, and for which the. patent was grant- 
ed, fails, and the crown has been deceived in 
the grant. Slight defects in the ſpecification 
will be ſufficient to vacate the patent. In a 
caſe before Lord Mangfeld, for infringing a 


patent for ſteel truſſes, it appeared that the 


ntee, in tempering the ſteel, rubbed it 
ich tallow, — ſome uſe in the ope- 
ration; and, becauſe this was omitted, the 
ſpecification was held to be inſuliciene, and 
the patent was avoided. . n . $rings | 

Rule abſolute. 

This was an action by the indarſee of a bill Geest ans 
of exchange. againft the indorſer, tried before — 4 
Heath, Juſtice, at the laſt aſſiſes at Warwick. 27 C. iil. B. R. 
The bill, which was dated on the 4th of No- Pag, 2 V. 


Eaſt, 1 V. 712. 


vember, 1786, was drawn by one Lutꝛuych, If che indorſee of 


on Jabn. Rurter, in favour of the defendant, nt due, mat 


not due, preſent 


and payable ſixty-five days after date. The eee 
deſendant indorſed it to the plaintiffs. The 94 delay ging 
bill was tendered for acceptance by the plain- e at 
tiffs to Rutter, on the 8th of November, who dorfer will de 
refuſed to accept it. The firſt advice given iſrharged. And 
of this refuſal by the plaintiffs to the defen- por by the in- 
dant was by a — dated the 6ch of January ＋ inkl. the 
following, which only mentioned generally the — made 

return of the bill, without ſpecifying the time grheut know- 


or circumſtance af the tender of the bill to "x — 


Rutter, and his refuſal.” The bill expired on M vaivere? 


oops wad 


the 11th of January, and, on the next day, the d 57 
e a propoſal to one. of . | 
I 3 
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was made under an i 
4 cumſtances of the 

_ for the defendant to know, he was diſcharged 
by the laches of the plaintiffs; and, in conſe- 


1 


ans, to pay the bill by inſtalments. "Heath, 


Fuſtice, was of And that as this propoſal 
ance of all the cir- 
e, which it was material 


quence of chat direction, the jury found a ver- 


(9) 5 bur. 
E 


on two grounds. 
caſe could not have been of any ſervice to the 


ge for the defendant. 
A motion was made by Lee for a new trial, 
Firſt, that as notice in this 


defendant, in as much as Rutter was inſolvent 
when the bill was refuſed acceptance, it was 


not neceſſary to give notice before the bill be- 


came due, and the indorſer {till continued 


liable. Secondly, ſuppoſing he might once 


have taken advantage of the plaintiffs laches, 
yet he had waived that . by his ſub- 
ſequent promiſe. 


Balguy ſhewed cauſe. As to the firſt int, 


8 it is perfectly clear that the plaintiffs, if they 


meant to reſort to the defendant, ſhould have 


— immediate notice to him of the bill's 
ing diſhonoured ; inftead of which, they 


- ſuffered a long ſpace of time to elapſe, by 
Which neglect they have diſcharged the de- 


fendant. As to the other point; the defen- 
dant cannot be ſaid to have made himſelf li- 
able by his ſubſequent conduct: for, if that 
were ſo, the ſame reaſoning would have go- 


verned the caſe of Bleſard and Hirſt (a), where 


there was an ab/clute promiſe to pay. That, 


therefore, was much ſtronger than the pre- 


ſent, for here the party did not abſolutely {ay 


| 5 : | that he-would pay the bill; but, under an 1g- 
ncdrance of all the circumſtances, he propoſe, 


4 to pay it by inſtalments. 
Wi _ only a conditional Aer, and, not being ac- 


This then, at molt, 


cepted, 


1 95 1 | 
cepied, was the ſame as if it never had been 


Tee and Dayrell in typport of the rule, 
The caſe of Bleſard and 


rſt was materially 


$ 


that deciſion was, that, if notice had been 


given, jt would have been extremely material, 
as the drawer continued in credit for three 
weeks after . the bill had been diſhonoured, 
But here it was utterly impoſſible that notice 
could have been of any ſervice whatever; for 
the defendant being the only indorſer, could 
not have reſorted to the drawer; for, in truth, 


he became inſolvent 7 5 after the bill 


was tendered for acceptance. But ſuppoſing 
the neglect of the plaintiff had at one time 

diſcharged the defendant from payment, yet 
he kad himſelf ſubſequently liable, by his 
offer to pay. And no argument can be drawn 


from the filence of the court in Bleſard and 


_ Hirſt, for that point was never mentioned even 
in argument; but if it had been urged, it 


pliniff, 


would have been deciſive in fayour of the 


an affidayit, that the drawee had no e ects of 
the drawer in his hands at the time. But as 


to this, the court were of opinion, that, as 


between theſe parties, that would make no 


difference. | 


 ASHHURST, F.—The caſe of Bleſard v. 
_ Hirſt goes the whole length of deciding the 


preſent, It was there determined, that though 
it was not neceſſary that the holder ſhould 


preſent the bill for acceptance before it be- 
came due, yet if he does, he muſt give im- 
mediate notice to the perſon from whom he 
teceived the bill, in caſe it is diſhonoured. 
'$ 3715 TD eee 


The plaintiff 8 akon alſo offered to 0 | 
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Here ſuch notice was not given; and 'there- 
fore the defendant was diſcharged. But then 
it is ſaid, that he made himſelf ſubſequently 
liable, by his. propoſal to pay the bill by in- 


20 {> ſtalments, which. amounted to an acknowledg- 
ment of the debt. That argument might as 


well have been urged in the caſe of BY/ard v. 
Hirſt as the preſent, if it had been thought 
material: for there the indorſer a#/elutely. pro- 
miſed to pay the bill on his return from Leeds, 
but, on his being appriſed that he was not 
bound by law, he ſed; and. yet that was 
not held as a waiver of the want of notice. 
That, indeed, was a ſtronger caſe than the 
preſent; for here the defendant only made a 
conditional offer to pay by inſtalments, which 
being rejected, put matters in the ſame fitua- 
tion as 1 no offer had been made. The de- 
fendant then had a right to ſtand on the ſtrict 
rule of law, and by law he ig not, bound to 
a 
a 1 J. It is rather extraordinary, that 
in the caſe of Blęſard v. Hirſt, it ſhould have 
been made a doubt whether notice of non- 
acceptance in the caſe of an inland bill of 
exchange, was. neceſſary to be given to the 
drawer: for it had long been ſettled, that no- 
tice was neceſſary to be given in the caſe of 
foreign bills. But no mention is there made 
of the want of notice being waived by a ſub- 
ſequent promiſe ; and that was a much ſtronger 
caſe than the preſent: for there there was an 
expreſs promiſe to pay by the indorſer; but, in 
this caſe, there was only a conditional promiſe, 
which was made by the defendant under a total 
ignorance of all the circumſtances relative to the 
bill having been diſhonoured. All this is an an- 
ſwer to an action againſ. the indorſer. Bur if the 


0 | action 


N FH 

action had been brought againſt the drawer, 

I ſhould have been willing to let in the affi- 

davit, to ſhew that the drawer had no effects 

in the hands of the drawee. That would be 

like the caſe of Bicterdite v. Bollman (a). If (a) ng 
A. draw on B. it muſt be taken prima facie gos. pa 
that he has effeds in his hands; otherwiſe he 

has no right to draw on him. But if the 

drawer has no effects in the hands of the drawee, 


he rage be injured by want of notice. that 
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che wee will not pay. 

2, J. If there be any Giffebence be- 
tmeen the caſe of Blgſard v. Hirſt and the pre- 
ſent, it is in favour of this defendant: for, at 
the moſt, this was only a conditional offer to 

pay, but "that was a poſitive promiſe by the de- 

fendant, to take up the bill as he returned 

from Th.” Thar caſe, therefore, being Pre- 

ciſely i in point, muſt govern the MOR: 
 _ * 
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Wood and Gun- 
ton, M. 1655, 
Banc. ſup. Styl. 
466. For a new 
trial in an action 
of treſpaſs for 
wards, Vide 
ante No. IV. 
Bright v. Ex- 


non. 
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VI. Foꝛ Exceflive Damages. 
v aus ie IV. Wheeler, lin.. 


Mod brought an action upon the caſe 
againſt Guuſton, for ſpeaking of ſcandalous 
words of him, and, KN. other words, for 
1 him TRA V TOR, and obtained a verdict 
againſt him at the bar, wherein the jury gave 
1500 . damages, Upon the ſuppoſition that 


the damages were exceſſive, and that the jury 


did favour the plaintiff, the defendant moved 
for a new trial. But Serjeant Maynard op- 


poſed it, and faid, that after à verdict the 
partiality of the jury ought nat to he queſ- 
tioned, nor is there any precedent for it in our 
books of the law, and it would be of dange- 
rous conſequence if it ſnould be ſuffered, and 
the greatneſs of the damages given can be no 
cauſe for a new trial; but if it were, the da- 
mages are not here exceſſive, if the words 
ſpoken be well conſidered, for they tend to 


take away the plaintiff's eſtate and his life. 


Windham, on the other ſide, preſſed for 2 


trial, and ſaid it was a packed buſineſs, elſe 

there could not have been ſo great damages; 
and the court hath power in extraordinary 

caſes, ſuch as this is, to grant a new trial. 


Diſcretion obe "GLYN, Chief Juſpce. It is in the diſcretion 


court. Diſere 


tion judicial, uot of the court in ſome caſes to grant a new trial, 
arbitrary. The but this mult be a judicial, and not an arbi- 
eee trary diſcretion; and it is frequent in our 


books for the court to take notice of miſcar- 


2  riages 


T 299 ! 


riages Wy juries, and to grant new trials upon 
them, and it is for the people's benefit that it 
ſhould be ſo: for a jury may ſometimes, by in- 
direct dealings, be moved to ſide with one party, 
and not to be indifferent betwixt them; but 
it cannot be ſo intended of the court: where- Vide obſerra- 
fere let there be a new trial the next term, and cat in Nen this 
the defendant” ſhall pæy full coſts, and judgment Hawkes, rat. 
to be upon this verdict, to ſtand for ſecurity to 28255 
what ſhall be Secovered upon chen NEXT . 2p Beard- 
verdict 40 MY 

In Styles, fo. 462, iS the following note in | 

the ſame cauſe. 

Upon a motion for a new trial between Woed 1 
id Gunſton, 'upon a ſuppoſition of exceſſive 2 
damages given by the jury, in an action upon ee of 
the caſe, tried at the bar for words, vix. calling FN 
the plaintiff traytor, Sc. 15001. being the 
damage given, it was faid by Glyx, "Chief 
Juſtice, that if the court do believe that the 
jury gave their verdict againſt their direction, 
given unto them, the court may grant a new ® 
trial. And anew trial was granted in this caſe, 

"after 4 full debate had by counſel on both ſides. 

In an action upon the caſe by an officer of Roe v. Hawkes, 
the cuſtom-houſe at Port/mouth, | becauſe the B. 2 _ 
© defendant ſaid of him, he /et bis hand to tbe New wy 
© petition Yo' bying the king to juftice. After ver- — — 
dict for- the plaintiff, a new trial was moved 29: for words 
*. for, on account of exceſſiwe damages, which fhecefiful partys 
were 7000. and Hood and Gufton's caſe, Style's h that 
Rep. was cited. But to this it was anſwered their friends, ke. 
by Twi/den, that the new trial in Wood and 
 Gunſton's' caſe, was not granted merely for the vide ante. 
exceſſiveneſs of the damages, but becauſe. 
tampering with the jury was proved, It 
Was 1 that the — for the 3 
ks faid before the trial, that the jury were their 
. #587. 4:25 57 10: eee 
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friends, and underſtood heir buſineſs; and 
they would do well enough. But by WIV. 


HAM, J. If expreſs embracery of the jury be 


not proved, the words of the attorney ſhall 
not prejudice the cauſe of his client, and if 
the damages are exceſſive; mine neuf und 0 | 
| nme trial was denied. eg 01 $68 ©: 
| The Los The plaintiff brought an action of amd. 
. ge tw magnatum, for theſe words ſpoken of him 
r. Hug es, M 
28 andgg C. II. by the defendant, viz, He is an'unworthy: nan, 
C. B. Mod and acts againſt. law and regon. Upon not 
150. No new 
trial in an action guilty pleaded, the caſe was tried, and the 
3 ary gave the plaintiff 4000 l. damages. 
agna ume 
Mod. Rep. 232+, The defendant, before the trial, Made al 
, poſſible ſubmiſſion to my lord: he: denied the 
=» ſpeaking the words, and made oath that he 
never ſpoke the ſame ; after rhe-rrial he like- 
wiſe applied to my lord as before, making ſe- 
veral proteſtations of his innocence: but hav- 
ing once in a paſſion ſaid, that he ſcorned to 
ſubmit, my lord, for that reaſon, would not 
V= remit. the damages ; it was therefore ng 
for a new trial upon theſe reaſons: -- BEN 
I. Becauſe: the witneſſes who! wiel ih 
| words, were not perſons of 1 and that; 
at the time when iy were alledged to be 
eee, many cle were in company 
with the defendant, and heard no ſuch words 
ſpoken. 3 LOO OTE CT HEE de 
2. It was ſworn: that one of the jury con- 
ſeſſed, that they gave fuch great damages to 
the plaintiff (not that he was damnified fo 
much) but that he might have the greater op- 
portunity to ſhew muſes noble in the err 


2 of them. "> 214 
3. And which was the e reaſon 7 
cauſe 1 e were _— ns in iin 
1 IF IIS b n *. 4% 112 10 (733465 2 3% 
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The court delivered their opiniees Seriatine Curia 


and firſt, 

The Chief * North 8 In caſes. of 
Gaes for criminal matters, a man is to be fined 
by Magna Charta, with a ſakvo contenemento 
ſuo; and — is to be impoſed greater than 
he is able to pay; but, in civil actions, the 
plaintiff is to recover by way of compen- 
lation for the damages he hath ſuſtained, and 
the jury are the proper judges thereof. 


Ibis is a civil action, brought by the pl ain- 


tiff for words ſpoken of him, which, if they 
are in their own nature actionable, the jury 


ought to conſider the damage which the party 


may ſuſtain; but if a particular averment of 


are already ſuſtained, and not ſuch as may 


happen in futuro, becauſe for ſuch the plain- 


tiff may have a new action. He ſaid, that, 
as a judge, he could not tell what value to ſet 
upon the honour of the plaintiff; the jury 
have given 4000 l. and therefore he could nei- 


ther leſſen the ſum, or grant a new trial, eſpe- 
cially ſince by the law, the jury are judges of _ 


the damages; and it would be very inconve- 


nient to examine upon what account they gave 


their verdict, they having found the defen- 
dant guilty, did believe the witneſſes, and he 
eee now make a doubt of their 88 
ty. © 789 
Wyndham. Tuſtice, accorded 7 in mie, 
_, Atkins, Juſtice, contra. That a new trial 
ſhould. be granted, for tis every day's prac- 


tice; and he remembered the caſe of Goulaſton Wood and Gun- 
and . 00d, in the King bench, where the ſton. Vide ante. 


Ee in an action on the caſe for words, 
or calling of him bantrupt, recovered 1500 . 


ſpecial damages makes them actionable, then 
the jury are only to conſider ſuch damages as 
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and that court granted a new trial, becauſe 

the'damages: were „„ EET: 
The jury, in this caſe, ovght to have re- 
ſpect only to the damage which the plaintiff 
bſtalned, and not to do an unaccountable 
thing, that he might have an opportunity to 


ſhew himſelf generous; and as the court ought 


with one eye to look upon the verdict, fo with 
the other they ought to take notice whar is con- 
tained in the declaration, and then to conſider 
whether the words and damages bear any pro- 
portion; if not, then the court ought to lay 
their hands upon the verdict: tis true, they 
cannot leſſen the damages, but if they are too 
great, the court may grant a new trial. 
Scroggs, Juſtice, accorded with North and 
Wyndham, that no new trial can be granted in 
this cauſe. He faid, that he was of counſel 
with the plaintiff, before he was called to the 
'bench, and might, therefore, be ſuppoſed to 
ve judgment in favour of his former client, 
eing prepoſſeſſed in the cauſe, or elſe (to 
ſhew himſelf more fignally juſt) might, with- 
out conſidering the matter, give judgment 
againſt him: but that now he had forgot all 
former relation thereunto, and therefore de- 
livered his opinion, that, if he had been of 


the jury, he ſhould not have given ſuch a ver- 


dict; and, if he had been plaintiff, he would 
not take advantage of it, but would overcome 
with forgiveneſs ſuch follies and indiſcretions 
of which the defendant had been guilty; but 
that he did not ſit there to give advice, but 
to do juſtice to the 8 15 He did agree 

that where an unequal trial was, (as ſuch muſt 
be where there is any practice with the jury,) 
In ſuch caſe tis good reaſon to grant a I 


FW] 

trial; but no ſuch thing appearing” to him in 

this caſe, a new trial could not be granted. 
Juppoſe the jury had given a ſcandalous 
Vere for the plaintiff, as a penny damages, 

he could not have obtained a new trial, in 
hopes to increaſe them ; neither ſhall the de- 
fendant, in hopes to leſſen them: and there- 
fore, by the opinion of theſe three juſtices, a 

new trial was not granted. 'D | 
Afterwards in this term, Serjeant Maynard 
moved in arreſt of judgment, and faid, that 

this action was grounded upon the ſtatute of 

R. II. which conſiſts of a preamble, reciting 
the miſchief, and of the enacting part, in giv- 

ing of a remedy ; and that the defendant's 

cafe was neither within the miſchief or the 
35767670 8 | 

* This ſtatute doth not create any action by 

way of particular deſign; and if the matter 
was now res integra, much might be faid that 

an action for damages will not lie upon this 
ſtatute; for the ſtatute of Weſfm. 2. appoints 
that the offender ſhall ſuffer impriſonment, 
until he produces the author of a falfe report; 

and the ſtatute of 2 R. I. which recites that 
of W:/tm. 2. gives the ſame puniſhment, ca. 33. 
and the action is brought qui tam, Sc. and 

yet the plaintiff only recovers for himſelf. It 

was uſual to puniſn offenders of this kind in 

the Star Chamber; as int the Earl of North- 
amplon's caſe, where one Goodricte ſaid of him, 
That be wrote a book againſt Garnet, and à let- 12 Ce. 192. 
ter to Bellarmine; intimating, that what he 
wrote in the book was not his opinion, but 
only ad captandum populum, which was a great 
_ diſgrace to him in thoſe days, being as much 
as to {ay he was a papiſt, Cro, Eliz. 


But 
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But the Serjeant would not infiſt upon that 
now, ſince it hath been ruled, that where a 
ftatute prohibits the doing of a thing, which, 
if done, might be prejudicial to another, in 
fuch caſe he may. have an action by ro dur 
very ſtatute for his damages. 

But the 


that theſe words, as prays are not within 
the meaning of the act for oy are not 


1. Becauſe they are no ſandal; and wot 
Which are actionable muſt import a great ſcan- 
dal, which no: circumſtance or occaſion of 
ſpeaking can excuſe; and if they are ſcanda- 
lous, and capable of any mitigation by the 
precedent diſcourſe, the pleading of that mat- 
ter will make them not actionable; and for 
this the Lord *Cromwell's caſe is a plain au- 
thority. The words ſpoken of him were, 
You like thoſe that maintain ſedilion againſt the 
King's perſon; the occaſion of ſpeaking of 
which was, to give an account of his favour- 


actionable. 


ing the Puritan preachers, which was all that 


vas intended by the former diſcourſe; for that 
Lord had approved a ſermon which was 
preached by à parſon againſt the Common 
Prayer Book; and the defendant having forbid 
ſuch preaching, the Lord told him ht be dil 


not like him, upon which he ſpoke thoſe words: 


io that the bie matter explained the ſenſe, 


for which reaſon it was hudgeß that Oe" ac⸗ 
tion would not lie. 

2. The ſcandal for which an aalen "Y 
be brought within this ſtatute muſt be falt, 
for that word goes quite through the whole 
act, viz. falſe news; falſe les, Sc. and the 
words here are ſo general, that it cannot ap- 
pear whether they are true or falſe, for there 
28115 can 


ground on which he: argued "i 


2 J 


2 
V 
2 
fe 
* 
0 
12 
Mn 
2 
8 
Þ 
ON 
> 
$a 
72 
72 
4 
=. 
IR 
8 
8 
Rar 
22 
5 
3 
2 
bots 
"8 
* 
N 
XL 
94 
3 
Seals, 
25, 
r 
75 
1 
1 
; 728 
2 
2 
Fs — 
2 
83 
8 
8 
HE. 
ES, 
. 
1 
BE 
4 
2 
2 
3 
=> 
x =D 
— 
x. 
25 
2 . 
ES 
2 
3 
ws 
T 
” 


. * 2 4 . wall 4 N R FRET 7; : ö e * \ l 7 RE ER * - 4 - Wr FR ” * 1 N 2 4 
EOS CRT NEE /// / ro 8 Bk nr AD >" EE Ih rd a PR STE, % I. Rae SÞ no ne LC RE Gr La RB $ = > 3333 + ROY 8 e a 2 \ 
n . — e n r bi a PT . , . ß IS ty N r 7 e * ; 
, a IB CS d ñ Ends 3 : = x 
9 3 8 Kh 8 8 5 c 8 7 d : 


4 f 
i b 15 
. <: * a - 


can be no juſtification here, as in caſe where 
aà man is charged with a particular crime; 


my Lord Townſhend is not charged wir any 


with any miſdemeanor as a peer, nor with any 


offence in an office. 

If, therefore, in all actions brought upon 
this ſtatute, the defendant may juſtify, and 
put the matter in iſſue, to try whether it be 
true or falſe, and in this caſe the defendant 


ſon the action will not lie. 


can neither juſtify nor traverſe; for this rea- 


ful ſignification, it cannot be denied; for to 


ſay, He is an unworthy man, imports no par- 


ticular crime. - Unworthy is a term of relation, 
as he is unworthy of my friendſhip, acquain- 
tance or kindred, and ſo may be applicable 
to any thing; and a lord may in many things 
be unworthy of a particular man's friendſnip; 
as if he promiſes to pay a ſum of money at a 
day certain, and faileth in the payment, (as 
tis often ſeen,) ſuch is an unworthy man; but 
that will not bear an action. He is an un- 
worthy man who invites another to dinner to 


affront him; but it will not bear an action to 


fay, That a lord invited me to-a dinner to abuſe 


me; neither will it be actionable to ſay, He is 


an unworthy man, becauſe ſuch inſtances may 


be given of his unworthineſs, which will not 


bear an action. If my Lord had been com- 


pared to any baſe and unworthy thing, theſe 


words might have been actionable; and that 


was the caſe of the Lord Marquis of Dor- 


cheſter, it being ſaid of him, That there was 
no more value in him than in a dog. 85 
Then to ſay, @ man atis againſt law, this is 
no ſcandal; becauſe every man who breaks a 


particular a& of injuſtice as a ſubject, nor 


That the words are general, and of a doubt- 
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penal law, and ſuffers the penalty, is not guilty 
of any crime. The ſtatute commands the 
burying in woollen, the Party bur I1ES ONE of his 


family in linen; in this he acts againſt the law, Py 
but if the penalty is ſatisfied, the law is fo like- 10 
wiſe. | a Ce vat 03 2; = 
A man who acts againſt law acts againſt 175 
reaſon, becauſe Lex ęſi ſumma ratio; but no _ 
inſtance is here given wherein he did thus 1 
act. Tis not faid that he did act againſt 1555 
law wilfully, or that he uſed to do any thing "in 
againſt law ; and fo cannot be like the caſe of 4 
the Duke of Buckingham, who brought an ac- * 
tion for theſe words, viz. Jou are wſed to do mg 
things againſt Jaw, and put cattle into a caſtle, 2 
where they cannot be replevied ; for there was 35 
not only an uſage charged upon him, but a 2 
particular inſtance of oppreſſion. |, _ 
| This action lies for words fpoken of a judge 
of either bench, and of a biſhop, as well as a a *. 
peer. Now if a man ſhould ſay, A judge hay 
atted againſt law, will an action lie? Becauſe © by 
a judge may do a thing againſt law, and yet a 
very juſtly and honeſtly, unleſs all the judges - oo 
were infallible, and could not be ſubject to Ne 
any miſtakes, which none will deny. 8 = 
So if a biſhop return the cauſe of his re- 1 
fuſal to admit a clerk quia criminaſus, this isa TY 
return againſt law, becauſe tis too general; r 
but if J. H. ſhould ſay, 4 biſbep abted againi WM * 
law, and ſbewed that for cauſe, an action would | 1 i 
not he. If the Lord Townſhend had com- 5 Bo 
manded his bailiff to make a diſtreſs without | a 
. cauſe, that had been acting againſt law and Kar 
reaſon. = 134 the 
He agreed the words to be uncivil, but not Bl  c 
actionable; for if ſuch conſtruction ſhould be BWW f 
made, a man muſt talk in print, or otherviſe tur 
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[ mm ) 
not ſpeak any thing of a peer, for fear of an 
action. 4 


There are many authorities where a peer 


ſhall not have an action, for every trivial and 
flight expreſſion ſpoken of him. 
As to ſay of a peer, He keeps none but rogues, 


and raſcals about him, like himſelf; by the opi- 


o 


— 


nion of two Juſtices, Zelverton and Fleming, 


the action would not lie, becauſe they are words 
of ſcolding; and this was the caſe of the Earl 


of Lincoln, Cro. Jac. 196. But the court was 
divided, the defendant died, and ſo the writ 
abated. e 2 
Actions for words have been of late too 
much extended; formerly there were not 
above two or three brought in many years; 
and if this ſtatute ſhould be much enlarged, 
the lords themſelves will be prejudiced there- 


by, by maintaining actions one againſt another. 


Upon this ſtatute of 2 R. II. c. 5. there was 
no action brought till 13 H. VII. which was 


above an hundred years after the making of 


2 


that law; and the occaſion of making the law 
was, becauſe the Duke of Lancaſter, who was 
then the firſt prince of the blood, took notice 
that divers were ſo hardy as to ſpeak of him 
ſeveral lying words, 1 R. II. num. 56, and 
therefore this ſtatute was made to puniſh thoſe 
who deviſed falſe news, and horrible and falſe 
lies of any peer, &c. whereby diſcords might 


- ariſe between the Lords and Commons, and 


* 


— 4 


burned into a ſtate of confuſion and civil war ; 


=. 
* — 


great peril and miſchief to the realm, and 
quick ſubverſion thereof. Now from the na- 
tural intent and conſtruction of theſe words in 
the act, can it be ſuppoſed that if one ſhould 
ſay, Such a peer is an unworthy man, that the 
Kingdom would be preſently in a flame, and 


and 
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and to ſay, That be acts againſt law, that the 
government would thereby be in danger to be 
loſt, and quick ſubverſion would follow? This 


cannot be the common and ordinary under- 


ſtanding of theſe words. 

If, therefore, the plaintiff by ſpeaking theſe 
words was in no hazard, nor anywiſe damni- 
fied; if he was not touched in his loyalty as 
a peer, nor in danger of his life as a ſubject; 
if he was not thereby ſubjected to any corporal 
or pecuniary puniſhment ; nor charged with 
any breach of oath, nor with a particular miſ- 
carriage in any office; if the words are ſo 
general that they import no ſcandal, and are 
not capable of any juſtification ; and laſtly, 


if they are not ſuch horrible lies as are in- 


rended to be puniſhed by the ſtatute ; for theſe 
reaſons he concluded the action would not lie, 
and therefore prayed that the judgment might 
be arreſted. | 

Serjeant Baldwin and Serjeant Barrel argued 
on the ſame fide for the defendant, but no- 
thing was mentioned by them which is not 
fully inſiſted on in the argument of Serjeant 
Maynard, for which reaſon I have not reported 
their arguments. 

But Pemberton, ſerjeant, who argued for the 
plaintiff, ſaid, that it would conduce much to 


the underſtanding of the ſtatute of 2 R. II. 
cab. 5. upon which this action of ſcandalum 


magnatum was grounded, to conſider the OCca- 
ſion of the making of it. | 

In thoſe days the Engli/b were quite 5 
another nature and genius from what chey are 
at this time; the conſtitution of this. kingdom 
was then martial and given to arms, the very 
tenures were military, and ſo were the ſervices, 


As man, s ſervice, caſtle- guard. and 2 


259 J 


and paſtimes were ſuch as tilts and tourna- 


ing to breed them up in chivalry. 
Thöſe HO had any dependency upon * 


ſignalize themſelves in valour it was the only 
way to riches and honour. Arts and ſciences 
had not got ſuch ground in the kingdom as 
now; but the commons had almoſt their de- 
pendence upon the lords, whoſe power then 
was exceeding great, and their practices were 
conformable to their power; and this is the 


brought for ſcandal, becauſe when a man was 
injured by words, he carved out his own 
remedy by his ſword. 

There are many ſtatutes made againſt 11 5 
privately armed, which men uſed in thoſe 
days, to repair themſelves of any injury done 
unto them, for they had immediately recourſe 
to their arms for that purpoſe, and ſeldom or 
never uſed to bring any actions for damages. 


was reaſonable that they ſhould :do themſelves 
Juſtice with their own weapons; but this re- 
venge did not uſually end in private quarrels, 
they took parties, engaged their friends, their 
tenants,” and ſervants on their ſides, and by 


monwealth, by reaſon whereof the whole king- 
dom was often in a flame, and the government 
as often in danger of being ſubverted; ſo that 
laws were then made againſt eg Iveries or 


badges, -and — IP NATO. 


WARS : * 


Thefe were many caſtles of defence in thoſe 
days in the Hands of private men; their ſports 


ments, and all their employ ments w were tend- 


men were inured to bows and arrows, and to 


true reaſon why ſo few actions were formerly 


— 


838 


Ir age ues 
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This was their revenge; and having thus 
made themſelves judges in their own caſes, it 


Sd 


ſuch means made great factions in the com- 
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This was the miſchief of thoſe times; to 
prevent which this ſtatute of R. II. was made, 
and therefore all provoking and vilifying words 
which were uſed before to exaſperate the peers, 
and to make them betake themſelves to arms, 
by the intent of this act are clearly forbidden, 
which was made chiefly to prevent ſuch con- 
ſequences ; for it was to no purpole to make 
a law, and thereby to give a peer an action 
for ſuch words. as a common perſon might 
have before the making of the ſtatute, and 
for which the peer himſelf had a remedy alſo 
at the common law, and therefore needed not 
the help of this act. 

If then the deſign of this ſtatute was to 
hinder ſuch practices as aforeſaid, the next 
thing to be conſidered is, what was uſual in thoſe 
days to raiſe the paſſions of peers to that de- 
gree, and that will appear to be, not only ſuch 
things as imported a great ſcandal in them- 
ſelves, or ſuch for which an action lay at the 


common law, but even ſuch things as ſavoured 


of any contempt of their perſons; and ſuch 
as brought them into diſgrace with the com- 
mons, for hereby they took occaſion of pro- 
vocation and revenge. 

Tis true that very few actions were e brought 
upon this ſtatute, in ſome confiderable time 


after it was made ; for though ſuch practices 


were thereby prohibited, the lords did not 
preſently apply themſelves to the remedy therein 
given, but continued the military way of re- 
venge to which they had been accuſtomed. 


As to the firſt objection that hath been made, 


he gave no anſwer to it, becauſe it was not 
much inſiſted upon on the other ſide, whether 
an action would hie upon this ſtatute, for the 
very words of it are ſufficient ground for an 

action; 


* 


ann } 

action; and tis very well known that wherever Maxim. 
an act prohibits an evil thing, the perſon againſt 
whom ſuch thing is done, may maintain an 


ers, action. | | | i | 
ms, This ſtatute conſiſts of two parts, the firſt is Vide ante. 
len, prohibitory, viz. That no man fhall do ſo, Oc. 

on- 


Then comes the additional clauſe, and ſaith, 
That if he do he fhall incur ſuch penalty. Tis 
on the firſt part that this action is grounded; 
and fo it was in the earl of Northampton's caſe, 
in that report which goes under the name of 
Lord Cotes 12th report, where by the reſo- 
Jution of all the judges in England, except 
Flemming, who was abſent, it was adjudged 


8 to that it was not neceſſary that any particular 

next crime ſhould be fixed on the plaintiff, or any 

thoſe WR offence for which he might be indicted. 

t de- So are the authorities in all the caſes relating 

fuch WR to this action. In the Lord * Cromwell's caſe, * 4 co. 13. b, 
nem- for theſe words, You like thoſe who maintain 96. 
t the edition. In the Lord of Lincoln's caſe, My 

ured lord is a baſe earl, and a paltry lord, and keepeth 

fucn none but rogues and raſcals like himſelf. In the 
com- Duke of Buckingham's caſe, He has no more 


pro- conference than a dog. In the Lord F Marquis t Hil. 16Car.Il. 
. of Dorcheſter's caſe, He is no more to be valued = Sie m__ 
Dught = than the black dog which lies there. All which _ of error in 
time words were held actionable, and yet they touch 
Fe WE not the perſons in any thing concerning the 
not 


government, or charge them with any crime, 
but in point of dignity or honour; and they 
were all vilifying words, and might give oc- 
caſion of revenge. | | 
And ſo are the words for which this action 
is brought, they are rude, uncivil, and ill- 
natured ; unchorthy, is as much as to ſay baſe 
and ignoble, a contemptible perſon, and a 
man of neither honour or merit. And thus 
TIO T2 to 


herein 
of re- 
ed. 
made, 
as not 
hether 
or the 
for an 
ction; 


BS 

to ſpeak of a nobleman, is a reflection upon 
the king, who is the fountain of honour, that 
gives it to ſuch perſons who are (in his judg- 
ment) deſerving, by which they are made 
capable of adviſing him in parliament, and it 
would be very diſhonourable to call unworthy 
men thither. 

Tis likewiſe a diſhonour to the nobility to 
have ſuch a perſon to ſit among them as a 
companion, and to the commons to have their 
proceedings in parliament tranſmitted to ſuch 
peers : ſo that it tends to the diſhonour of all 
dignities, both of king, lords, and commons, 
and thereby diſcords may ariſe between the 
two houſes, which is the miſchief intended to 
be remedied by this act. 
Then the following words are as ſcandalous; ; 
for to ſay A man alis againſt law and reaſon, 
imports - ſeveral ſuch acts done; a man is not 
.denominated to be unworthy by doing of one 
fingle act; for in theſe words more is implied, 
than to fay he hath done an unworthy thing ; for 
the words ſeem to relate to the office which 
the plaintiff had in the country, as lord 
heutenant, which is an office of great honour ; 
and can any thing tend to cauſe more diſcord 
and diſturbance in the kingdom than to ſay 
of a great officer, That he acts according to. the 
diftates of his will and pleaſure? The conſe- 


quence of which is, that he will be rather 


ſcorned than obeyed. | 

It hath been objected, that the words are 
general, and charge him not with any act. 
- Anſwer. The ſcandal is the greater; for 'tis 
not ſo bad to ſay 4 man did. ſuch a particular 
thing againſt law-and: reaſon, as to ſay, He atis 
egainſt Iaw ; which is as much as to ſay, his 
conſtant courſe and practice is ſuch : and to 


ſay 


Pon 
that 
idg- 
Jade 
id it 


rthy 
V to 


as a 
their 
ſuch 
f all 
ions, 
the 
d to 


ous; 
2aſon, 
S not 
f ohe 
lied, 
3 for 
vhich 

lord 
our; 
ſcord 
0 ſay 
fo. the 
onle- 
ather 


8 are 
act. 
r 'tis 
icular 
e afts 
7, his 
1d to 


ſay 


„ 


ſay that the words might be meant of breaking 


a penal law, that is a foreign conſtruction; for 


the plain ſenſe is, he acts againſt the known 
laws of the kingdom, and his practice and de- 
ſigns are ſo to do, for he will be guided neither 
by law or reaſon. | | | 
Objef. It has been objected that the ſcandal 
muſt be falſe : but whether true or not, there 
can be no juſtification here, becauſe they are 
fo general, that they cannot be put in iſſue. 
Anſcv. He agreed that no action would lie 
upon this ſtatute if the words were true; but 
in ſome caſes the divulging of a ſcandal was 
an offence at the common law; now to argue 


(as on the other ſide) that the defendant can- 
not juſtify, and therefore an action will not 


lie, is a falſe conſequence; becauſe words may 
be ſcandalous and derogatory to the dignity of 
a peer, and yet the ſubject matter may not be 
put in iſſue. | | | 

He agreed allo that occaſional circumſtances 
may extenuate and excuſe the words, tho” ill 
in themſelves; but this cannot be applied to 
the caſe in queſtion, becauſe the words were 
not mitigated: the defendant pleaded not 
guilty, and inſiſted on his innocence; the jury 
have found him guilty, which is an aggravation 
of his crime; if he would have extenuated 


them by any occaſion upon which they were 


ſpoken, he ſhould have pleaded it ſpecially, 
or offered it in evidence, neither of which 


was done. 


This act is to be taken fayourably for him 
againſt whom the words are ſpoken ; becauſe 
tis to prevent great miſchiefs which may fall 
out in the kingdom, by rude and uncivil diſ- 
courſes ; and in ſuch caſes tis uſual for courts 
rather to enlarge the remedy than'to admit of 
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Bench. 
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any extenuation; for which reaſons he prayed 
that the plaintiff might have his judgment. 
It was argued by Serjeant Caltbrop on the 
ſame ſide, and to the ſame effet. 
Afterwards this term, all the judges argued 
this caſe, /eriatim at the bench. And firſt, 
Juſtice Scroggs ſaid, That the greatneſs of the 


damages given ſhould not prevail with him, 


either on the one fide or the other; at the 
common law no action would he for ſuch 
words, though ſpoken of a peer, for ſuch 


actions were not formerly much countenanced ; 


but now ſince a remedy is given by the ſtatute, 
words ſhould not be conſtrued either in a rigid 
or mild ſenſe, but according to the genuine 
and natural meaning, and agreeable to the 


common underſtanding of all men. 


At the bar the ſtrained ſenſe for the plaintiff 
is, that theſe words import He is no man of 
Honour; and for the defendant that they import 
no ſcandal, and that no more was meant by 


them, but what may be ſaid of every man. 


*Tis true, in reſpect of God Almighty, we 
are all unworthy, but the ſubſequent clauſe 
explains what unworthineſs the defendant 1n- 


_ tended, for he infers him to be unworthy, be- 
. cauſe be 4.4 againſt law and reaſon. 


ſidered, and he was of opinion that they did 


Now whether the words thus explained fix 
any crime on the plaintiff, is next to be con- 


fix a crime upon him; for to fay He is an un- 
worthy man, is as much as to ſay, He is 0 
vilious perſon, and is the ſame as to call him 
4 corrupt man, which in the caſe of a peer is 
actionable; for general words are ſufficient to 


ſuppor t ſuch an action, though not for a com- 


mon perſon. | 


To 
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To fay. a inan acts againſt law and reaſon, is 
no crime, if he does it ignorantly ; and there= 1 


fore if he had ſaid My lord is a weak man, for 
he acts againſt law and reaſon ; ſuch words had 
not been actionable; but theſe words as ſpoken 
do not relate to his underſtanding, but to his 


morals; they relate to him alſo as a peer 


(though the contrary has been objected) that 
they: relate to him only as a man, which is too 
nice a diſtinction ; for to diſtinguiſh between 
a man and his peerage, is like the diſtinction 
between the perſon of the king and his au- 
thority, which. hath been often exploded ; the 


. words affect him in all qualities and all relations. 


It has been alſo objected, that the words are 


too general, and like the caſe of the biſhops 


return, that a man is cr/ming/us, which is not 
good: but though they are general in the caſe 


of a peer, they are actionabſe; for to fay of a 


biſhop. that he is a wicked man, theſe are as 
general words, and yet an action will lie. 

It has been alſo objected, that general words 
cannot be juſtified ; but he was of another 
opinion, as if the plaintiff, who was lord 
lieutenant of the county, had laid an unequal 
charge upon a man, who upon complaint 
made to him, ordered ſuch charge to ſtand, 
and that his will in ſuch caſe ſhould be a law. 
If the perſon ſhould thereupon ſay that the lord 
had done unworthily, and both againſt law and 
reaſon, thoſe words might have been juſti- 
tied, by ſhewing the ſpecial matter, either in 
pleading or evidence. 

»Tis too late now to examine whether an 
action will lie upon this ſtatute, that muſt be 
taken for granted, and therefore was not much 
inſiſted on by thoſe who argued for the defen- 


dant; for the authorities are very plain, that 
14 ſuch 
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ſach ackions have been Allowed upen this 
ſtatute.” 

The words as "bei laid to be Ce are 
not ſo bad as the defendant might ſpeak, but 
they are ſo bad that an action will he for them; 
and- though they are general, yet many caſes 
might be put of general words which import 
a erime, and were adjudged actionable. 

The Earl of Leiceſter's caſe, He is an ap- 
Preſſer : the Lord of Wincheſter's cafe, He kept 
mne in priſon till I gave him a releaſe : theſe words 
were held actionable, becauſe the plain in- 
ference from them is, That they avere oppreſſors : 
the Lord Abergavenny's caſe, He ſent for me, 
and put me into litile eaſe : it might be preſumed, 
that that lord was a juſtice of peace, as 
- moſt peers-are in their counties, and that what 
he did was by colour of his authority; fo are 
all the caſes cited by thoſe who argued for the 
plaintiff, in ſome of which the words were 
ſtrained to import a crime, and yet adjudged 
actionable; eſpecially in the caſe of the Lord 
Marquis of De rc heſter, He. is to be valued no 
more than @ dig; which are leſs ſlanderous 
words than thoſe at the bar, becauſe the ſlander 
is more direct and poſitive. 

It appears by all theſe caſes, that the judges 
have always conſtrued in favour of theſe actions, 
and this has been done in all probability to 
prevent thoſe dangers that otherwiſe might 


enſue if the lords ſhould take revenge them- | 


felves ; for which reaſons he held the action 
would lie. 


' Athyns, Juſtice, contra. This i is not a com- 


mon acłion upon the caſe, but an action found- 


ed upon the ſtatute. of 2 R. II. upon the con- 
ſtruction whereof the reſolution of this caſe 


il 


L 27 1 
will depend, whether the action will lie or not. 


| 1 as to that he conſidered, 


The occaſion. 
N The ſcope. 
3. The parts of the ſtatute. | 
1. The occaſion of it is mentioned in Curten 3 
Abridgment of - the Records of the Tower, 


f. 173- Au. 9 and 10. At the ſummoning of 
this parliament, the biſhop of St, David's de- 


clared the cauſes: of their meeting, and told 
both the houſes of the miſchiefs that had hap- 
pened by divers ſlanderous perſons, and lowers 


of diſcord, which he ſaid were dogs that eat 


raw fleſh; the meaning of which was, that 
they — and eat one another; to pre- 
vent which the biſhop deſired a remedy, and 
his requeſt ſeemed to be the occaſion of making 
this law; for ex malis moribus bone neſcuntar 
leges. - 

5 The ſcope of the act was to reſtrain un- 
ruly tongues from raifing falſe reports, and 
telling ftories and lies of the peers and great 
officers of the kingdom; fo that the deſign of 


the act was to prevent thoſe imminent dangers 


which might ariſe, and be occaſioned by ſuch 
falſe landers. | | 

3- Then the parts of the a& are three, VIZ. 
reciting the offence and the miſchief, then 
mentioning the ill effects, and appointing of 
a penalty. ' 

From whence he obſerved, 

1. That here was no new offence made or 
declared; for nothing was prohibited by this 
ſtatute, bur What was ſo at the common law 
before. 

The offences to be puniſhed by this act, 
are mala in ſe, and thoſe are offences againſt 
the moral ay; they mult be ſuch in their na- 


ture, 
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ture, as bearing of falſe witneſs; and theſe 
are offences againſt a common perſon, which 


he admitted to be aggravated by the eminency 
of the perſon againſt whom they were ſpoken ; 


but every uncivil word, or rude expreſſion 


ſpoken, even of a great man, will not bear an 
action; and therefore an action will not lie 
upon this ſtatute for every falſe lye, but it muſt 
be horrible as well as falſe, and ſuch as were 
puniſhable in the high commiſſion court, which 
were enormous crimes, 12 Co. 43. 


By this deſcription of offences, and the con- 


ſequences and effects thereof, he ſaid he could 
better judge whether the words were actionable 


or not; and he was of opinion, that the ſtatute 


did not extend to words of a ſmall and trivial 


nature, nor to all words which were actionable, 


but only to ſuch which were of a greater mag- 


nitude, ſuch by which diſcord might ariſe be- 


tween the lords and commons, to the great 
peril of the realm, and ſuch which were great 
ſlanders, and horrible lies, which are words 
purpoſely put into this ſtatute, for the aggra- 
vation and diſtinction of the crime; and chere- 
fore ſuch words which are actionable at the 


common law, may not be ſo within this ſtatute, 
| becauſe not horrible great ſcandals... 


He did not deny but that theſe were indecent 
and uncivil words, and very ill applied to that 
honourable perſon of whom they were ſpoken, 
but nobody could-think that they were horrible 
great ſlanders, or that any debate might ariſe 
between the lords and commons, by reaſon 
ſuch words were ſpoken of this peer, or that 
it ſhould tend to the great peril of the king- 
dom, and the quick deſtruction thereof: ſuch 
as theſe were not likely to be the effects and 
r pane of theſe words, and W 

cou 


CF 


. 


6 


could not be within the meaning of the aft, 
becauſe they do not agree with the deſcriprion 
given in it. 

2. Here is no new puniſhment inflicted on 
the offender, for at the common law any per- 
ſon for ſuch offences as herein are deſcribed 
might have been fined and impriſoned, either 
upon indictment or information brought againſt 


him, and no other puniſhment is given here 


but impriſonment. 

Even at the common law ſcandal of a peer 
might be puniſhed by pillory and loſs of ears, 
5 Co. 125, de libellis famoſis, 12 Co. 37. 9 C. 
59. Lamb's caſe. So that it appears this was 
an offence at the common law, but aggravated 
now, becauſe againſt an act of parliament, 
which is a poſitive law ; much like a procla- 
mation which is fet forth to enforce the exe- 
cution of a law, by which the offence 1 is after- 
wards greater. 

He did agree, that an action would lie upon 
this ſtatute, though there were no expreſs 
words to give it to a peer, becauſe where there 
is a prohibition and a wrong and damage ariſes 
to the party, by doing the thing prohibited; 
in ſuch caſe the common law dorh intitle the 
party to an action, 10 Co. 75. 12 Co. 100, 103. 
And ſuch was the reſolution in the Earl of 
Northampton's caſe, upon conſtruction of the 
law as incident to the ſtatute, and as the 
offence is greater becauſe of the act, and as 
the action will he upon the ſtatute, ſo the party 
injured may ſue in a qui tam, which he could 
not have done before the making this law. 

3. But that ſuch words as theſe were not 


actionable at the common law, much leſs by 


the ſtatute; for the defendant ſpoke only his 
judgment and opinion, and doth not directly 
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charge the plaintiff with any thing, and might 
well be reſembled to ſuch caſes as are in Koll's 
Abridgm. 1 part 57 pl. 30. which is a little 


more ſolemn, becauſe adjudged upon a ſpecial | 


verdict ; the words were ſpoken of a juſtice of 
peace, Thou art a blood ſucker, and not fit to 
tive in a commonwealth. Theſe were not held 
actionable, becauſe they neither relate to his 


Office, or fix any crime upon him. Fol. 43, 


in the ſame book, Thou deſerve/t to be hanged, 
not actionable, becauſe it was only his opinion. 
So, where the words are general, without 
any particular circuraſtances, they make no 
impreſſion and gain no credit ; and therefore 
in Cro. Car. 111. 1 Roll. Abridgm. 107. pl. 43. 
Yau are no true ſubjef? to the { 58 the action 
would not lie. ; | 
In this caſe tis ſaid, the plaintiff acts againſt 
law, which doth not imply a habit in him fo 
to do; and when words may as well be taken 
in a mild, as in a ſevere ſenſe, the rule is quod 
in mitiori ſenſu accipienda ſunt. Now theſe words 
are capable of ſuch a favourable conſtruction 
for no more was ſaid of the plaintiff, than 
what in ſome ſenſe may be ſaid of every perſon 
whomſoever; for who can boaſt of his inno- 
cence ? Who keeps cloſe in all actions to law 
and reaſon? And to ſay a man atts againft both, 
may imply that he departed from thoſe rules 


in ſome particular caſes, where it was the error 


of his judgment only. 

In the Duke of Buckingham's caſe, Sheppard's 
' Abridgment, 1 part. f. 28. viz. Jeu are uſed lo 
do things againſt law; and mentions a particular 


fact there indeed, becauſe of «ſage of the ill 


practice, it was held that an action lies; but if 
he had been charged for doing a thing againſt 
hw but once, an action would not lie. 

8 Oer e deen dee naten. . 
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in Bonham's caſe, 8 Co. vide the caſe, in 13 
M 7. 5 


8 5 1 

He then obſerved how the caſes which have 1 

been adjudged upon this ſtatute, agree with 9 

the rules he had inſiſted on in his argument, 18 

: which caſes have not been many, and thoſe 1/8 

| too of late times; in reſpect of the antiquity wall 

| of the act; which was made almoſt 300 years £8 

ſince, anno 1379. And for 120 years after no {i 

action was brought: the firſt that is reported 1 

was 13 H. VII. Keilway 26. So that we have £118 

no contemporanea expofitio of the ſtatute to guide ball 

an opinion, which would 'be a great help in 4 1 

5 this caſe, becauſe they who make an act, beſt 1 

© underſtand the meaning; but now the mean- 1 

5 ing muſt be collected from the ſtatute itſelf, wh 
4 which 1s the beft expoſition, as the rule is given [| 


| 1 
. The next caſe in time is the Duke of Buck- v1 1 
g ingbam s, caſe, 4 H. 8. Cromp. Jur. of Courts, 4 
1 J. 13. You have no more conſcience than à dog. 218 
5 Tord Abergavenny againſt Cartwright, in the 1 i | 
1 fame book, Jou care not how you come by goods'; 11118 
: in both which caſes the words charge the 08 4 
plaintiff with particular matter, and give a 1 
g narrative of ſomething of a falſe ſtory, and do Wl 
1 not barely reſt upon an opin on. In the Biſhop 11 
f of Norwich his caſe, Cro. Elix. 1. Viz. You have 11 
0 dvprit to me that which is againſt the word of God, 1 
* and to the maintenante of ſuperſtition. Theſe 1 
were held actionable, becauſe they refer to his 14 
» function and greatly defame him, and yet he | 9 | 
x had but 530 marks damages. 29 and 30 Eliz. 1 
fs 1 Co. 67. The Lord Mordant againſt Bridges, MI 
I My Lord Mcraant did know that Prude robbed 1 
75 Shotbolt ; and bid me compound with Shotbolt for : 4 
Fl the ſame ; and ſaid he would fre me ſatisfied for By 
the ſame, though it coft him an hundred pounds; 4 


le nn a as 
9 nn,. 


T. £93 1 
tbe evidence T could have given would have hanged 
Prude. Theſe words were held actionable, 
and 10001. damages given; and in all the 
other caſes which have been mentioned upon 
this ſtatute, and where judgment was given 
for the plaintiff, the words always charge him 
with ſome particular fact, and are poſitive and 
certain; but where they are doubtful and gene- 
ral, and ſignify only the opinion of the defen- 

dant, they are not actionable. 

The words in the caſe at bar, neither relate 
to the plaintiff as a peer, or a lord lieutenant; 
and charge him with no particular crime; fo 
that from the authority of all theſe caſes he 
grounded his opinion, that the action would 
not he; and he ſaid, if laws ſhould be ex- 


pounded to wrack people for words, inſtead 


remedying one miſchief, many would be in- 
troduced, for in ſuch caſe they would be made 
ſnares for men. 


The law doth bear with the rms 8 
men; as religion, honour, and virtue doth in 


other caſes; ; and amongſt all the excellent 
qualities which adorn the nobility of this nation, 
none doth ſo much as forgiving of injuries; 
Solemon ſaith, That "tis the henour of a man to 

paſs by an infirmity. Which if the plaintiff 
ſhould refuſe, yet the defendant (if he thinks 
the damages exceſſive) is not without his 
remedy by attaint, for he ſaid he could ſhew 


where an attaint-was brought againſt a Joy | 


for giving 601. damages. 

He farther ſaid, that he could not find that 
any judgment had been either reverſed or ar- 
reſted upon this ſtature, and therefore it was 
fit that the law ſhould be ſettled by ſome rule, 
becauſe *tis a wretched condition for people 
to live under ſuch circumſtances, as 5 to 
8 now 


1 ang 7 


\ 


know how to. demean themſelves towards a 
peer; and ſince no limits have been hitherto 


preſcribed, tis fit there ſnould be ſome now, 
and that the court ſhould go by the ſame rules 
in the caſe of a peer, as in that of a common 
perſon, that is, not to conſtrue the words 


actionable without ſome particular crime 


charged upon the plaintiff, or unleſs he alledge 
ſpecial damages; for which reaſons he held 
that this action would not lie. 


.. Wyndham, Juſtice, accorded with Scroggs, 


and the Chief Juſtice North agreed with them 
in the ſame opinion; his argument was, viz. 
Firſt, he ſaid that he did not wonder that 
the defendant made his caſe ſo ſolemn, being 
loaded with ſo great damages; but that his 
opinion ſhould not be guided with that or with 
any rules, but thoſe of law, becauſe this did 


not concern the plaintiff alone, but was the 


caſe of all the nobility of England; but let it 
be never ſo general, and the conveniences or 
inconveniences never ſo great, he would not 
upon any ſuch conſiderations alter the law. 

He ſaid that no action would lie upon this 
ſtatute, which would not lie at the common 
law; for where a ſtatute prohibits a thing 
generally, and no particular man is concerned, 


an offence againſt ſuch a law is puniſhable by 


indictment ; but where there is a particular 
damage to any perſon by doing the thing pro- 


hibited, there an action will lie upon the ſtatute; 


and ſo it will at the common law. 


The words therefore which are actionable 


upon this ſtatute are fo at the common law. 


This ſtatute extends only to peers. or other 


great officers; now every peer, as ſuch, is a 


great officer, he has an office of great dignity, 


ke 1s to ſupport the king by his advice, of which 
; he 
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| de is rute capable by the great eminency bf 
His reputation, and therefore all words which 
reflect upon hirn as he is the king's counſellor, 
| or as he is man of honour — are 
| actionable at the: common law. . 
| In the ordinary caſes of officers, tis not 
neteſſary to ſuy that the words were ſpoken re- 
| lating to his office, as to ſay of a lawyer that 
| | be is fot or an ignoramus; or of a tradeſman, 
| | he is a bantrupt; the action hes, though the 
[| words were not ſpoken of daher As a Lawyer 
|| Quzry? * a tradeſtmnan. 
„ | He did not think ee were to teach 
1 men by what rules to walk, other than what 
| did relate to the particular matter before them; 
| all other-things are gratis dicta; neither would 
vi g he allow that diſtinction, that an action would 
not lie here a man ſpoke only his opinion; 
for if that ſhould be admitted, it would be 
| very eaſy to ſcandalize any man, as I think ſuch 
| &. judge 48 corrupt, or I am of- opmon that ſuch 
bl A privy counſellor is a traytor; and can any man 
| doubt whether theſe or fuch like words are 
Mionable or not, becauſe ſpoken only as the 
1 | ſenſe of the perſon? I is true, in ſome caſes 
| | here a man ſpeaks his own particular diſ- 
| dem, an action will not lie, as if I fay, 1 
| care not for ſuo 4 lord, but that differs much 
| | where a man ſpeaks his opinion with reference 
to A crime; for opinions will be ſpread, and 
will have an implicit faith, and becauſe one 
| man believes it another will; and tis upon this 
| ground that all the caſes which have been fince 
| the ſtature are juſtified ; and ſo was the late 
| » Sid. 233. Cale of the Marquis of * Dorcheſter, He is no 
ü nor do valued — the blach dog which lies there ; 
| N were n ol e e and —_— the 
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opinion of the defendant, in which caſe judg- 


ment was affirmed in a writ of error. 

Object. If it be objected to what purpoſe 
this ſtatute was made if no action lies upon it, 
but what lay at the common law? 


Anſ. The plaintiff now upon the ſtatute 


muſt proſecute: tam pro domino rege quam pro 
ſeipſo, which he could not do at the common 


law. And it has been held in the Sar Cham- 


ber, that if Scandalum Magnatum be brought 
upon this ſtatute, the defendant cannot juſtify, 
becauſe tis brought qui tam, Sc. and the 
King is concerned ; but the defendant may 
explain the words, and tell the occaſion of 
ſpeaking of them; if they are true, they muſt 
not be publiſhed, becauſe the ſtatute was to 
prevent diſcords. | PE | 

Object. Theſe words carry in them no diſ- 
eſteem. | | | 
Anſev. According to common underſtand- 
ing, they are words of diſreſpect and great 
diſeſteem ; for tis as much as to ſay, that the 
plaintiff is a man of no honour; he is one 
who lives after his own will, and ſo is not fit 
to be employed under the King. If any pre- 
cedent diſcourſe had qualified the ſpeaking 


theſe words, it ought to have been ſhewn by 


the defendant, which is not done; and there- 


fore he concluded that the words, notwith« 
ſtanding what was objected, were aCtionable : 
and ſo by the opinion of him, Myndbam and 


Scroggs, Juſtices, judgment was given for the 


plaintiff, 
Atkins, Juſtice, of a contrary opinion. 
Aſſault, battery, and falſe impriſonment. 
The Lady Aßb pretended that her daughter, the 


_ plaintiff, was troubled in mind, and brought 


an apothecary to give her phyſic, and they 
Vol. II. N bound 


Anne Aſh V. 
Lady Aſh, 

$ W. III. B. R. 
Comb. 357. 
Falſe impriſon- 
ment; verdict 


for plaintiff with 
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2000]. damages. hound her, and. would have compelled her to D 
= N take phyſic., She was confined but about two | pal 
alien the reaſon. Or three, hours, ang che Jury gave her 2000 |. 7 
why they gave | | Y 
ſuch a verdict. damages. 7. e101 an 
Neu trial for ex- Sir BARTH. Cana. moved. for a new trial if t 
N. B. The ſory for the exceſſiveneſs of the damages. not 
refuſed to Ie HouT, Ch. 7.—The jury were very {hy of ent 
os ol giving a reaſon , for their verdict, thinking onb 
vide poſt. they have an abſolute deſpotic power ; but ! Roſ 
Juries duty. did rectify that miſtake : for the Jury are to ſign 
Queere. try cauſes with the aſſiſtance of the judges, 4 
and ought. to give reaſons when required, that, ' Gre 
it they go upon any miſtake, they may be ſet 21 
tight; and a new trial was granted. loſe 
1 Meta. Rook kv, J. ſaid obiter, that he had 2d e 
| ln ſome things given in evidence under * not, 
| the words a enormia, which were turpia, and | 
| not fit to be mentioned in a declaration. the 
Prince v. Moul- The plaintiff declares, that 2 Juliis, ſexto his t 
bK. Cd. 44. Legni regis, he was poſſeſſed of a cloſe called tinug 
| Judgment ar- the Meadow, and of another cloſe called the ible 
| 117 Loney Pingle; and that the defendant, 3 Augufti, not 
given than anno ſexio pred. a certain water-mill did erect, caſe 
| _— Large” and the foundations thereof ulterius /elito did of} 
time than the extend; by reaſon whereof the plaintiff loft man 
Fu 0. cd the uſe and profit of his ſaid anten from the word 
fe the uſe of Bid 2d of Jah Jet. oy 
| cording to his. = The defendant pleaded not guilty, and a ment 
1 own ſhewing. enki was given at the aſſizes at (Heſter for H 
the plaintiff, and entire damages aſſeſſed: and terial 
now it was moved in arreſt of judgment, that the d 
1 . the jury were inveigled to give damages from brow, 
| the 2d of July, which was before the mill was Mi. 
| | built: the jury, indeed, might have helped it any c 
in their verdict, but now it is too late. Heb. defen 
1 18g. Harbin and Green, Mo. $87, S. C. of ju 
F NorrTay, Contra. One may loſe the whole impo 
1 4 year s profits by an overfiowing 1 in harveſt time. Which 
| 
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for 
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that 
from 
1 was 
ed it 
Hob. 
Whole 


time. 


Paſch, 


L 227 J | 
Paſeh. 4 Regni Regis, Horner v. Bridges, treſ- 
paſs tali die, with a coN TIN VAN DO from a 
day which was before, yet held good: ſo in 


an action for words ſpoken at ſeveral times, 


if the words ſpoken at one of the times were 
not actionable, but only in aggravation; if 
entire damages given, they ſhall be intended 
only for what is actionable. [Sed gu. ?] So 
Roll. 577. (F.) Gaſſe and Pangnel, about aſ- 
ſigning over his trade. | 

Ward ad idem, cited Allen 22. Syms and 


| Gregory, Hob. 282, Hunt and Lawring. 


Cheſhire ad idem, That if the plaintiff could 


loſe the uſe and profits of his lands from the 


2d of July, then damages are well given; if 
not, then the jury could not confider it. 
Sir Barth. Shower pro defendente. As to 
the caſe, Roll. 577. the forbearing to exerciſe - 
his trade was held a good conſideration ; con- Continuando. 


linuando's, indeed, are rejected, when impoſ- 


ſible or inconſiſtent, becauſe the defendant is 
not bound to anſwer the continuando. The 
caſe of ms and Gregory is anſwered by that 
of Hambleton and Veer, 2 Saund. 169. If a 
man brings an action in Mzchaeimas-term for 


words ſpoken in November, it might be faid 


there to be impoſſible, and helped by intend> © 

ment, but always held ill. . 
HoLT, Ch. 7. - Where the day is not ma- 

terial, as in treſpaſs, Sc. if you lay a day in 


* 


the declaration, which is really after the action 


brought, and before the trial, the Judge of 


Nifi. Prius will ſuffer you to give in evidence 


any day before the action brought; but the 
defendant may take advantage of it in arreſt 


of judgment; but if you lay a day which is 


impoſſible, as the 3oth of February, or a day 


Which is not come at the time of the trial, 
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there you may likewiſe give in evidence any 
day before the action brought, and there the 
defendant ſhall never take advantage of it in 
arreſt of judgment; becauſe the court will in- 
tend, that the plaintiff muſt have given in 
evidence a time before the trial, elſe he could 
not have had a verdict, and the fault in the 

declaration is cured by the verdict. | 
In the principal caſe, it is true, the plain- 
tiff might loſe the profits of the whole year 
by an overflowing in harveſt-time ; bur here 
is the word iſum, which is impoſſible ; and 
yet the jury might compute according to the 
declaration. I cannot diſtinguiſh it from the 
Vide 2 Mod. Caſe. of Harbin and Green, Hob. 189. Judi- 


15 cium arreſtetur. 

Clerk v. Udall, */ 8 - SLY 
N. nn B. N. U pon a trial at it privs, the jury gave ex- 
Salk. 649, ceſſive damages; and for this cauſe a new trial 


. New trial for | — Co 
New ma” was granted. The ſecond jury gave the fame 


mages, and the damages again, and a ſecond new trial was 
given, and tnird Moved for and denied, becauſe there ought to 


trial refuſed. be an end of things: bur ſeveral caſes were 
_ od. 22> cited, which the Chief Juſtice allowed, that 


where, upon the ſecond trial, the jury have 


doubled the damages, a third trial had been 


| granted. _ 
Anonymous, M. This cauſe way tried the laſt Glouceſter aſ- 


7 Geo. il, . 
eee eee ſiſes. Defendant moved for a new trial; and 


Action fora Mr. Juſtice Page certified the damages (which 
malicious proſe- 


cution; verdick Were 50 l.) to be exceſſwe; but the action 
So "age 3 appearing to be brought for a very malicious 
fel ine damages Proſecution, and \ plaintiff having been im- 


to be exceiſiue, priſoned and tried for felony, the court were 
but the court o 


on, and refuſed the damages appeared to be moderate, and 
a new trial. | . . | 
therefore refuſed to grant a new trial. 


Chambers v. In an action for a malicious proſecution 
Robinſon, H. 3 A * 10. 
72 Geo. il. Of an indictment for perjury, the Chief Juſtice 


1 Stra. 691. allowed 


court 
== caſe o 
== counſe 
author 

The 
accoun 


ang ch. 


© (2 "op OO 


allowed the plaintiff to give in evidence an Evidence. 


je b . 

F advertiſement put into the papers by, the de- 
12 fendant of the finding the indictment, with 
0 other ſcandalous matter, though an informa- 


tion had been granted for it as a libel, not, as 
he ſaid, that the jury were to conſider it in 
damages, but only as a circumſtance of ma- 
lice. | 


in- veg) Ta 1 5 
ear Upon the trial it appeared, the perjury was Aion lies for 
ere ill aſſigned; ſo that the now plaintiff could ateiu profe- 


md 
the 
the 
1di- 


cution of a bad 


not have been convicted; and that exception inditment. 


was taken to it by the Judge, and he was 
acquitted without examination of any witneſſes. 
But the Chief Juſtice held the action lay, vide Jones v. 


though it was a faulty indictment, relying up- ee e ee Wi 
2 on the caſe of Jones v. Gwynn, where the diſ- OR. 185. by | F 
820 tinction in Sa, 13. was denied, and held by Selk. 15. 1 
"= the whole court that the action would lie, I 
3 hough the indictment was bad; a bad in- 1 
"oo though the indictment was bad; a bad in- 1 
0 dictment ſerving , all the purpoſes of malice, ili | 
ire by putting the party to expence, and expoling 1 
chat him; but it ſerves no purpoſe of Juſtice in 1 
8 bringing the party to puniſhment if he be 1 
been gu e 5 E 1 
Whereupon the jury gave the plaintiff rooc], Nes trial grant- 1 
af. damages; and the next term the defendant © — — " 1 
Tag moyed the court for their judgment upon this ſame damages 1:38 
ho point (which was ſaved at nj prius) and for being given a 4 
vhich le: . | ſecond time, 41 8 
ion leave to move for a new trial after the court another trial 38 
TION had given their opinion upon the point, which en Ry 1 1 
Fr was granted: and as to the point of law, the 1 
Aren court made no difficulty of agreeing with the Ny 
ding. caſe of Jones v. Gwynn, and the defendant's 1 
- counſel did not ſeem to think the reaſon and NY 
Ihe authority of that caſe was to be ſhaken. 1 
5 Then the defendant moved for a new trial, on Pi 
uſtice account of the exceſſiveneſs of the damages; 
f and the court ſaid it was but reaſonable he ſhould 


23 try 


52 L 230 ] 


* This ſaid to try another] jury *, before he was finally charged 
eee with 10001. So a new trial was granted, up- 
nied to be 1aw on payment of coſts. - And a new trial being 
in Beaidmore 8 
"Ye. Vide pt, had, the fame damages were given again; 
upon which the defendant applied to the court, 
who ſaid it was not in their power to grant a 
third trial; and ſo is Salk. 649. the caſe of 
Vide ante. Clark v. Udall. 
Wilfordy Beck: Mr. Morton, on behalf of the defendant, 
BN. SB, moved for a new trial for EXCESSIVENESS of 
69. Acton damages. It was an action for CRIMINAL cox- 


for crim con. 
for crim com  VERSATION with the plaintiff's wife: and the 


plaintiff; 500 l. jury (a ſpecial one) had given 500 l. damages. 


damages ; de- 
realy The defendant was a clerk in the Exchequer, 


clerk in an office during pleaſure, at a ſalary of 501. a year py 
with a ſalary of hich was his zohole ſub/iflence. - 


50 J. per ann. 


yet new trial re- The court were, all“ three, clear and una- 


heel nimous, that although there was no doubt of 


+ Mr. Juſtice the power of the court to exerciſe a proper 
ent. © + diſcretion in ſetting aſide verdicts for exceſſive- 
8 neſs of damages, in cafes where the quantum 
of the damage really ſuffered by the plaintiff 

could be apparent, or were of ſuch a nature 

that the court could properly judge of the de- 

gree of the injury, and could ſee manifeſtly that 

the jury had been outrageous in giving ſuch 

damages as greatly exceeded the injury; yet 

the caſe was very different, where it depended 

upen circumſtances which were PROPERLY ard 

SOLELY under the cognizance of the jury, and 

were FIT to be ſubmitted to their deciſion and 

eſtirnate. And they held the caſe of crimi- 

nal converſation with another man's wife to be 

of this latter kind: for the injury ſuffered bj 

the huſband, and the eſtimate of the damage 

to be aſſeſſed, muſt, in their nature, depend 

entirely upon CIRCUMST ANCES, Which it Wa 


co and properly: the provitce of ihe Jurſ 


10 


Oper 
ſſwe⸗ 
Num 
aintiff 
nature 
he de- 
ſy that 
x ſuch 
23 vet 
ended 
V and 
y, and 
on and 
crimi- 
e to be 
red by 
mages 
depend 
it was 
he jury 
tg 


CC are I at rat 
F 


> IS 9 . de R 5 yy 4 PIE AA 
FAS 2 FFF RET IIS 


ſum of 5001. was given: and'the like motion 


ox 
.3S& 

7 5 

85 
5 
CAS 
5 
9 


report. 


nifeſtly acted arbitrarily, unjuſtifiably, and un- 


— 


6 
to judge of; and, in the preſent caſe, the 
court could not fay that 5001, was too much, 
or that 50 I. would have been too little. 
Note. — The caſe of Chem. v. Brigg, M. 
6 G. J. B. R. befote Lord Ch. J. Pratt, wa 
exactly ſimilar to this; and the very ſame 


was rejected then, upon the ſame principles as 
the court have now rejected the preſent one. 


Motion denied. 
Lord Maxs FIELD reported the evidence Benton v. Sir 
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given upon a writ of enquiry, which had been Thomas Frede. 1 
; — . ric to 015. 
executed before him, and upon which 1501. H. 6 Geo. III. [2 
damages had been given. B. R. 3 Burr. |; 
: O 1845. N 


It was an action brought againſt the defen- Action by a 
dant, who was colonel of the Middleſex mi- ommon ſoldier 


againſt his colo- 


litia, for ordering the plaintiff, who was a nel, for an aſ- 


common man therein, and had a furlough from fe, b, ts. 
. - o . y 3 

the major, to be ſtripped, and to receive twenty drummers; 
laſhes from two drummers. 5 
1 Y . 5 7 2 
Mr. Morton had moved to ſet aſide this quiry 150 l. da- 
ſ | f 55 mages; motion 
verdict, for EXCESSIVENESS of damages; and cet ide ic. 


had obtained a rule to ſhew cauſe. The coun- quiry refuſed, 


ſe] on both ſides left it upon his Lordſhip's 
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Lord MaxsriEIp ſaid, He had no doubt 
but that it might be right to give an oppor- 
tunity of reconſidering verdicts, where exceſ- 
five damages had been given. | 
But in the preſent caſe, he was not diſſatis- 


fied with the verdict; for Sir Thomas had ma- 
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reaſonably. He had ordered this innocent 
man to be flogged, (though unjuſtly and im- 
properly,) merely out of ſpite to his major; 
becauſe the major (Spinnage) who gave the 
man the furlough, had offended him: in 
which he ated malo animo, and out of mere 


Q4 ſpite 
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 fpite- and revenge, And the man, though 
not much hurt indeed, was ſcandalized and 


diſgraced by ſuch a puniſnment. The de- 


ſendant is a man of ſuch ſubſtance, as to be 
very able and ſufficient to pay this ſum; and 


could only ſave a part of it by having a new 


writ of inquiry, if we were to direct one. His 
Lordſhip acknowiedged, that he thought the 


damages were very great, and beyond the 


proportion of what the man had ſuffered : and 
yet, under the whole circumſtances. of the 


caſe, he was not for granting a new trial. 
Mr. Juſtice WiLmoT concurred ; and ob- 
ſerved, that it was rather owing to the lenity 


of the drummers than of the colonel, that the 


man did not ſuffer re. | 


Therefore, though he had no doubt but 


that the court might look upon theſe damages 
to be too high, in a common and ordinary 


caſe, and had power to ſet aſide the verdict, 
and award a new writ of inquiry; yet, as in 
this caſe, the defendant had ated very arbi- 


trarily, and was well able to pay for it, he did 


not think the court were obliged to ſet aſide 
the verdict that the jury had found, _ 
Mr. Juſtice Asron concurred. - He was 


very full in vindicating the diſcretion of the 


court to grant new trials, even when damages 
were ideal; and cited the caſe of Wood v. 
Gunſton. But as in the preſent caſe, the de- 


fendant had acted very arbitrarily-and unjuſ- 


tifiably, and under the circumſtances that ap- 
peared upon the report, he did not think h1s 
to be a proper occaſion for the court to ſet the 
verdict aſide. N 


Per Cur. unanimouſly, rule diſcharged, 


On 
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On 


£288). 
On Thurſday laſt, Sir Fletther* "Norton, "Off Monday 24th 
behalf ofthe defendant, moved fora riew rriag $2 179%: 


Farmer v. Sir 


and to ſet aſide the verdict, which had been Robert Darling, 


. I . 
given for the plaintiff, in an action for a ma- * Sh rows 


licious proſecution, with 250 J. damages, at 1971. 
8. Malicious proſe- 
the-Midaleſex ſittings at niſi prius, before Lord 


cution by two 


Man gfeld, on the 1 5th inttant;' Twine or 
uances ver- 
His objections were, iſt, That the darnages dick for plaintiffy 
were exceſſive ; 2dly, I hat the verdict. Was "2501. damages; 
_motion for new 

agar inſt. evidence. 


trial; 5 1. for ex- 


He had a rule to ſhew cafe.” | * Ceſſive damages; 
2. as a verdict 


Lord MansrigeLD now reported the evi- againſt evidence, 
ae eee e 
It was an en for a malicious proſecution aue; new trial 
of the plaintiff, by two indictments for nui- *#u{- 
ſances; one by a drain, the other by his poul- 
terer's yard, both-of them near the proſecu- 


tor's houſe:: upon which indictments the then 


_ defendant and now plaintiff had been ac- 


quittect. by 

It- appeared upon the report, &« That there 
« was malice implied :” and it appeared that 
oy plaintiff had actually and bond fide paid 

401. in n himſelf againſt the two 
indictments. | 

His LoRDSHIP ſaid, he told the } Jury, that 
the foundation of this action was MALICE ; 
which muſt be either expreſs, or implied: and 
he acquainted them, that they were not obliged 


to give all the 140 l. expended; or they might 
(on the other hand) give more, if they ſhould 


lee it proper to do fo; he ſaid, he left it to 
the jury to conſider of the implied malice, * 
from the groundleſſneſs of the proſecution. 

Sir Fletcher Norton, Mr. Morton, and Mr. 
Recorder Eyre, now argued: on behalf of the 
defendant, for a new trial. 


They 
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L 234 J 
They ſaid, there was another requifite to the 
maintenance of this ſort of action, BE SID ES u 
lice : it was alſo neceſſary to prove © that the 
« jndi&tment was car/eleſs, and without any 
te foundation: both theſe are eſſential, and ne- 
ceſſary to be proved. 


As in a writ of conſpiracy, falſiy is neceſ. 


ſary to be charged; ſo in this caſe, malice 
ALONE is not ſufficient ; it muſt alſo be a pro- 
ſecution without any foundation. Theſe are 
two indegendent eſſentials to the maintenance 
of this action: there muſt be both malice and 
FALSITY. 

We admit there was /ome evidence of ma- 
lice; but it was proved, by ſufficient evidence, 
70 be a NUISANCE : therefore there was a pro- 
bable cauſe for the indictments; and if there 
was, then the proſecutor is not liable to this 
action for a malicious proſecution, whatever 
motive might induce the proſecutor to indict 
the perſon guilty of the offence. It would be 
of dangerous conſequence to make a proſecu- 


tor liable to this action, where there is a pro. 


bable cauſe for indicting an offender. 
Secondly, The damages are exceſſive ; and 


the court may grant a new trial in matters of 


fort. 

The bill of 1401. was greatly overcharged 
in many articles. It ought to have been 
proved to have been properly paid, as well as 
$ond fide. But this bill is not fo: for /ce 
articles in it, there were no vouchers; and 
ſome of them are too general; as, for in- 
ſtance, © ſundry expences, fourteen guineas.“ 


The counſel for the defendant alledecd, | 


that. ſeventeen witneſſes proved, * that "the 
„ nuiſance exiſted: one of whom was the 
foreman of the grand jury. And they alſo 

alledged, 
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[ 235 ] 
alledged, that it was fully proved, © that Sir 


« Robert Darling did think, and had good rea- 


« ſon to think, that it was nuiſance. 

Beſides, Farmer himſelf was the occaſion of 
it's running to ſo great expence: for the in- 
dictments were found at Hicks's-hall, and he 
removed them hither: by certiorari; it was he 
alſo that moved for a view: to which Sir 
Robert Darling conſented, when he needed not 
to have done ſo. The deſendant in the pro- 
ſecution could not ſuffer any more damages 


than the money out of pocket. There could be 


no injury u to his property ; there was none 
to his fame. He could be intitled to no com- 


penſation for any thing ej/e but pecuniary da- 


mages; and the jury could take nothing fur- 
ther into their conſideration, as the meaſure of 
the damages they were to give. I Salk. 13. 
Savil v. Roberts. 

Mr. Stowe and Mr. Walltce contra, for the 
plaintiff, denied the damages to be exceſſive 
at all, much leſs againſt a man of great for- 
tune; which a ſheriff of London, they ſaid, 
muſt be ſuppoſed to be, at leaſt as far as 
15,0001. for otherwiſe, he might have been 


excuſed from ſerving the office by ſwearing 


himſelf off. This proſecution of the indict- 


ments was at the peril of the defendant's trade, 
which would have been deſtroyed, it the pro- 
ſecution had ſucceeded. 

Upon the wh evidence, we proved, and 


the jury believed, that the indictments were 


groundleſs, as-well as malicious. 

In ſuch an action as this is, the court can- 
not. meaſure the damages by any certain rule: 
they have none to go by. The articles in the 
bill of coſts were all of them neceflary ex- 
den to the plaintiff, in order to defend "i 
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ſelf againſt theſe indictments, and were ready 
to have been proved, if objected to at the 
trial: and the whole was proved to have been 
bond fide paid. And he had reaſon to remove 
them from a court where the profecutor would 
have been upon the bench. 

The diſtreſs and vexation, and all. the in- 
conveniencies the plaintiff was put to, may 
fairly be taken into. the conſideration of his 
damages, as well as the pecuniary CXPences. 

Lord MaxsFIEID.— This action is for a 
malicious proſecution, without a probable 
cauſe. 

I cannot ſay that the } jury have done wrong 
here, 1n finding that the indictments were pre- 
ferred without probable cauſe. | 

Fhis drain was an ancient drain. The fault 
aroſe above and below Farmer's part of it. 
His brick-drain was cleaned and clear. The 
giſt of the indictment was, that he did not 
&« lower his drain:“ he had no need to do it. 

The verdict was not, in my opinion, againſt 
evidence. 

The next du e was for the feeding 
the fowls. And I cannot ſay that the jury had 


no reaſon to find this likewiſe to be an 11 indict- | 


ment without probable cauſe. 


Every ſtench is not a nuiſance ; nor is every 


noiſome trade a nuiſance in every Place; though 
many of them are nuiſances by reaſon of their 
locality. ' This was an ancient trade, long car- 
ried on in this place; long before Sir Robert 
Darling came there. He comes and builds a 


houſs near it, in a place that was formerly a 


| poultry-yard. Nobody before complained of 


At, or preſented it. So that the concluſion 
does not follow, chat! it was a nu ifance.” And 
the jury had a view ; © therefore I cannot ſay, 


1 that 
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that the] jury had no reaſon to take the proſe- 
cution to be groundleſs. | 
As to the exceſſiveneſs of the damages—it 


does not appear by the verdict, how tar the. 


jury gave it upon the 51; and how far, upon, 
the whole circumſtances of the caſe taken to- 
gether. 


The end and tendency of theſe two I-15 | 


ments was to drive this plaintiff from his buſi- 


neſs of a poulterer, after having long carried. 


it on. This was ſworn to be the proſecutor's 
view in preferring them. And they might 
affect the man's credit. 

There are many circumſtances which make 
it reaſonable, not to indulge the preſent de- 


tendant in ſending it to a new litigation, only 
to abate the quantum of the damages, when 
he has been ſo much in the wrong. 


Therefore he was againſt granting a new trial. 
The THREE 0ther JUDGEs entirely agreed with 


his lordſhip in both points; and expreſſed their 
ſentiments at large to the ſame effect. They 
likewiſe agreed with Sir Fletcher Norton, as to 


the grounds of this fort of action; viz. * That 


“ malice, (either expreſs or implied,) and the 
* want of probable cauſe muſt both concur.” 
But they were clearly of opinion, that it ap- 


fore they thought the rule ought to be diſ- 
charged ; both objections beine W 
anſwered. 

Per cur. unanimouſly. 

Rule diſcharged. _ 

TRESPASS, aſſault, and WML Wc to 
the plaintiff's damage of 300 l. The defen- 
dant pleaded the general iſſue; upon the trial 


the jury gave a verdict for the plaintiff, and 


300 l. 


peared upon the whole ſtate of the evidence, 
that in this caſe they did both concur. There 


Leeman v. Allen 
and others. E. 
3 Geo. III. B. R. 
2 Wils. 160. 
Impꝛiſonment 
for a few hours, 
300 |, 
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( 48 ] 
300 l. damages 300 I. damages. In the paper book of the 


e eee ee delivered to the defendant with notice of 
fuſed. trial; the damages (by miſtake) were laid only 
200 l. but the record of niſi prius was right, 
and agreeable to the roll, which was 300 l. 
. damages; after a defence made at the trial, 
aſide for a vari” it was now moved by Serjeant ares for the 
ifſue delivered defendants to fet aſide the verdict upon two 
e 8 matters: 1ſt, becauſe there is a variance be- 
defence. tween the iſſue book delivered and the 1½ 
prius record; and 2nd, becauſe che damages | 
are exceſſive. 

It appeared in evidenes at the trial, that the 
plaintiff kept the Rummer tavern, in Chancery- 
lane ; that the defendants are perſons called 
reforming; conſtables, and under pretence of a 
warrant from one Kynaſfton, a juſtice of peace, 
entered the plaintiff's houſe with ſtaves, there 
ſeiſed and carried her into the yard, and ſaid, 
ce n we bave got her, and will carry the bitch 
cc to New Priſon; the defendants would not 
ſay what crime ſhe was guilty of, or charged 
with; Allen, the conſtable, had a warrant, but 
he did not ſhew it; that the next morning the 
plaintiff went to Mr. Kyaa/on's houſe, but he was 
not at home; then ſhe went to Juſtice Cox's; and 
again to Mr. Kynaſtor's, but none of the defen- 
dants appeared to proſecute her. John Slade, 
the waiter at the tavern, proved, that a man and 
a woman came to plaintiff's houſe (who looked 
like fellow- ſervants) between nine and ten 
o'clock, one evening in Eaſter week, a few 
minutes before this impriſonment was done; 
that they appeared to be honeſt ſober perſons, 

4 and came to refreſh themſelves; that he ſaw 
| the defendants armed with bludgeons, take 
| and ſeize the plaintiff, his miſtreſs. that Allen 
15 ial hold of her, and ſaid, e Now damn you 
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[ 239 J | 
« for a bitch we have got you, and we are 
« determined you ſhall go to New-Priſon ;” 
other witneſſes gave evidence to the like effect; 
that theſe defendants called themſelves re- 


formers ; about twenty witneſſes proved the 


Kummer tavern to be a houſe of good repute, 
and no body proved the contrary ; it was alſo 
proved that -one of the defendants ſtruck the 
plaintiff, That the defendants never proſe- 
cuted the plaintiff, nor did they appear againſt 
her-when ſhe went before the juſtice next day, 
For the defendants, one William Gardiner, who 


was accidentally preſent in court: at the trial, 


{wore he was at the Rummer when this affair 
happened, and that he heard no oaths, nor 


the word Siteb, Sc. It appeared that the 
warrant was granted and ſigned by Juſtice 


Kynaſton, to enter this houſe, upon an allega- 
tion that the plaintiff kept a looſe and Gif. 
orderly houſe ; that they had two warrants, 


one for London, and another for Middleſex, be- 


cauſe this houſe ſtands partly in and out of 
the city, which they kept five weeks before 
they executed them ; that they frequently 


watched the houſe, and when they imagined 


any lewd perſons went into the houſe they 


took that opportunity to execute the warrant ; | 


this is the ſubſtance of the evidence, where- 
upon the jury found for the plaintiff, and 3001, 
damages. 


Chief Juſtice.— Iſt, As the defendants made 


a defence at the trial, the court will not ſet _ 


aſide the verdict for the variance between the 
iſſue book delivered in paper; and the record 
of niſi prius, which was not mentioned or ob- 
jected to, at the trial; and if the record of 
niſi prius had been wrong, the court would 
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Vide ante. 


[ 249 ] 
have amended it by. the roll, after a verdict 
and a defence made. 
and, As to the exceſſiveneſs of damages; 
courts ſhould be very cautious how they over- 


throw verdicts that have been given by twelve 


men upon their oaths ; however, if damages 
be unreaſonable and outrageous indeed, as if 
2000 l. or 30001]. was to be given in a little 
battery, which all mankind might ſee to be 
unreaſonable at firſt bluſh ; certainly a court 
would ſet aſide ſuch a verdict, and try whether 
a ſecond jury would not be more reaſonable. 
The rule in the caſe of A v. Aſh, Comb. 357. 
laid down by Lord Holt, is a good one ;— 

That the jury are to try cauſes with the 
« aſſiſtance of the judges, and ought to give 
tc their reaſons, when required, that if they 
c“ go upon any miſtake they may be ſet right; 


& and for their not doing ſo, and for exceſlive- 


<« neſs of damages, a new trial was granted. 


And this rule is univerſal, and extends to all 


ſorts of actions; but it may be ſaid, what rule 


has the court to govern themſelves by as to 


matters of fort? 1 Canlver, the court muſt be 
able to ſay the damages are beyond all meaſure 
unreaſonable, though they cannot ſay exactly 


What damages ought to be given. I do not 


think the damages ; exceſſive | in the preſent caſe; 
here are a number of perſons like a new fort 
of grand jury, who meet once or twice in a 
week, and take upon themſelves to preſent, 
correct, reform, and commence proſecutions; 
a warrant is granted by Kynefton, a reforming 


juſtice, on the information of one Triſtram, 


who is fled for an abominable crime; there 
was no account given at the trial of the matter 
of his information to Kynafton, who did. not 
appear, though he was /uppenacd ; the warrant 
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F 
+ pocketed five weeks, the defendants watch 


and wait 'till they can dodge a lewd woman 


into the out-rooms of this houſe, where they 
had not been five minutes, before the defen- 
dants entered with bludgeons, and ſeized upon 
the perſon of the plaintiff, and would have 
carried her to priſon that night, if her neigh- 
bours had not then interpoſed and undertaken 
that ſhe ſhould appear before Juſtice Mnaſton 
next morning, which ſhe did, but the defen- 
dants never purſued the warrant one ſtep farther. 
[ think the king's-bench would grant an 1n- 
formation againſt theſe perſons for ſetting them- 


ſelves up as a kind of grand jury ; an informer 


is a moſt odious character; and I am glad of 
an opportunity of declaring my diflike towards 
theſe reformers. The whole court refuſed to 
ſet aſide the verdict, and the plaintiff had 
Judpinene. 77 ft | : 

TRespass, aſſault, and impriſonment; iſſue 
Joined upon the general iſſue, not guilty ; tried 
before the Lord Chief Juſtice, when it was proved 
for the plaintiff that he is a journeyman printer, 
and was taken into cuſtody by the defendant 
(a king's meſſenger) upon ſuſpicion of having 
printed the NVorth-Briton, number 45; that 


the plaintiff kept him in cuſtody about” fix 


hours, but uſed him very civilly by treating 
him with beef-iteakes and beer, ſo that he 


ſuffered very little or no damages ; the defen- 


Huckle v. Mo- 
ney. M. 4 Geo. 
III. C. B. 

2 Wilſon 205. 
A new trial for 
exceſſive da- 
mages in aſſault 
and impriſon- 
ment refuſed. 
Vide Eſſay I. 
[E.] (a.) tit. 
Bills of Excep- 
tions. 


dant attempted to juſtify under the GENERAL. 


WARRANT" of a ſecretary of ſtate, to appre- 
hend the printers and publiſhers of the ſaid 
North. Briton, number 45, by virtue of the fax. 


of Fac. I. and the flat. 24 Geo. II. cap. 44. 


but was over-ruled by the Lord Chief Juſtice; 


whereupon the king's counſel, who were ad- 


Vol. II. 


vocates 


[ 242. ] 
vocates for the defendant, tendered a bill of 
exceptions; the jury gave 300 l. damages. 

It was now moved by Serjeant #Þ:tater, that 
the verdict might be ſet aſide, and a new trial 
had; for that it appeared upon the evidence 

the plaintiff was only a journey man to Leech 
the printer, at the weekly wages of a guinea; 
that he was confined but a few hours, and 
very civilly and well treated by the defendant, 
ſo that 300 l. were moſt outrageous damages 
in this caſe, and a new trial he hoped. would 
Vide ante; be granted; and cited Chambers v. Ropinſon, 
1 Stra 691. which was an action for a mali- 
eious proſecution upon an indictment wherein 
the jury gave 10001. damages, and the court 
granted a new trial for the exceſſiveneſs of the 
damages; ſeveral other ſimilar caſes were cited 
to induce the court to grant a new trial. 
Serjeant Burland, for the plaintiff, inſiſted 
that in caſes of fort, which ſound merely in 
damages, and are not like delt or aſſumpfil, 
the court will never interpoſe in ſetting aſide 
5 Vverdicts for exceſſive damages; that in the 
vide ante. caſe of Leemen againſt Allen and other reform- 
ning conſtables, C. B. in an action of treſpaſs 
| and impriſonment, the jury gave Zool. da- 
mages; and this court refuſed to grant a new 
trial, though the plaintiff had net been im- 
priſoned above 24 hours. And in a late calc 
in B. R. for criminal converſation, 500 1. 
damages were given againſt a man in very 
poor circumſtances, as appeared to the court 
by-afidavic, and yet they. would not grant a 
new trial, but ſaid they could not interpoſe in 
caſes of fort, unleſs the damages were very 
outrageous ;. but that the jury were the ſole 
zudges of the damages. dn get, 1 


Vide ante. 


.Lord 


[ 243 } 


Lord Caize Jus ICE. In all motions for - 


new trials, it is as abſolutely neceſſary for the 
court to enter into the nature of the cauſe, the 
evidence, facts, and circumſtances of the caſe, 
as for a jury; the law has not laid down what 
ſnall be the meaſure of damages in action of 
vort; the meaſure is vague and uncertain, de- 
pending upon a vaſt variety of cauſes, facts, 
and circumſtances; orts or injuries which may 
be done by one man to another are infinite; 
in caſes of criminal converſation, battery, 
impriſonment, flander, malicious proſecu- 
tions, Wc. the ſtate, degree, quality, trade, or 
profeſſion of the party injured, as well as of 
the perſon who. did the injury, muft be, and 
generally are, conſidered by a jury in giving 
damages; the few caſes to be found in the 
books of new trials for ors, ſhews that courts 
of juſtice have moſt commonly ſet their faces 
againſt. them; and the courts interfering in 
_ theſe cafes would be laying aſide juries before 
the time of granting new trials, there is no 
inſtance that the judges ever intermeddled 
with the damages. ee e e ee 
I ſhall now ſtate the nature of this caſe; as 
it appeared upon the evidence at the trial; a 
warrant was granted by Lord Halifan, ſecretary 
of ſtate, directed to four meſſengers, to ap- 
prehend and ſeiſe the printers and publiſhers 
of a paper called the North-Briton, number 45, 
without any information or charge laid before 
the ſecretary of ſtate, / previous to the granting 
thereof, and without naming any perſon what- 
ſoever in the warrant : Carrington, the firſt of 
the ' meſſengers to whom the warrant was di- 
rected, from ſome private intelligence he had 
got that Leech was the printer of the North- 
Briton, number 45, directed the defendant to 
| 2 5 execute 
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execute the warrant upon the plaintiff (one of 
Leech's journeymen), and took him into cuſ- 
tody for about fix hours, and during that time 
treated him well; the perſonal injury done to 
him was very ſmall, ſo that if the jury had 
been confined by their oath to conſider the 
mere perſonal injury only, perhaps 201. da- 
mages would have been thought damages ſuf- 
ficient; but the ſmall injury done to the plaintiff, 
or the inconſiderableneſs of his ſtation and 
rank in life, did not appear to the jury in that 
ſtriking light, in which the great point of law, 
touching the liberty of the ſubject, appeared 
to them at the trial; they ſaw a magiſtrate 
over all the king's ſubjects, exerciſing. arbi- 
trary power, violating Magna Charta, and at- 
tempting to deſtroy the e of the king- 
dom, by inſiſting upon the legality of this 
GENERAL WARRANT before them; they heard 
the king's counſel, and faw the folicitor of the 
treaſury, endeavouring to ſupport and main- 
tain the legality of the warrant, in a tyrannical 
and ſevere manner: theſe are the ideas which 
ſtruck the jury on the trial, and I think they 
have done right in giving exemplary damages: 
to enter a man's houſe by virtue of a nameleſs 
warrant, in order to procure evidence, is worſe 
than the Spaniſh inquiſition; a law under which 
no Fnglifſhman would wiſh to live an hour; it 
was a moſt daring public attack made upon 
the liberty of the ſubject: I thought that the 
29th chapter of Magna Charta, ' Nullus liber 
Homo capiatur- vel impriſonetur, c. nec ſuper 


eum ibimus, Sc. niſi per legale judicium parium 


ſuorum vel per legem terre, c. which is pointed 
againſt againſt arbitrary power, was violated. 

Is cannot ſay What damages I ſhould have 
+ .. piven, if Thad been upon the jury; but I 

STS. A | directed 


WV 


LL Te I 

directed and told them they were not bound 
to any certain damages, againſt the ſolicitor- 
general's argument. Upon the whole I am 
of opinion the damages are not exceſſive; and 
that it is very dangerous for the judges to in- 
termeddle in dame ages for torts ; it muit be a 
glaring caſe indeed of outrageous damages in 
a.tort, and which all mankind at firſt bluſh 
muſt think fo, to induce a court to grant a 
new trial for exceſſive damages. 

Baryvssr, Juſtice ;—I am of my lord's 

opinion, and particularly in the matter of 


damages, wherein he directed the jury that 


they were not bound to certain damages: this 
is a motion to ſet aſide 15 verdicts in effect; 

for all the other perſons who have brought 
actions againſt theſe meſſengers, have had 
verdicts for 200]. in each. cauſe by confent, 
after two of the actions were fully heard and 
tried. —Crivs, Juſtice, abſent. 

Per curiam, new trial refuſed. 


Arthur Beard- 


deſks, drawers, and cup- Nic of the plaintiff, 


Tals was an action of treſpaſs and; falſe 
impriſonment ; the plaintiff declared that on 
the 11th of November, 1762, the defendants 
broke and entered his dwelling-houſe at London, 


in the pariſh of St. Stephen, Wallbrooke, in the 
ward of Mallbroote, and continued therein 


four hours, diſturbed him in his poſſeſſion, 


broke and forced open ſeveral doors of the 


rooms, and broke and ſpoiled the locks, bolts, 
and bars thereof, and broke and forced open 
many boxes, cheſts, bureaus, ſcrutores, writing- 
in his houſe, and the locks thereof, and ſearch- 
ed and examined all the rooms in the houſe, 
and all the boxes, c. ſo. broke open, and 
read over, pryed into, and examined all the 
Fa Papers, books, letters, and correſpon- 
3 dence 


1— 


more, an attor- 
ney, v. Nathan 
Carrington, 
James Watſon, 
Thomas Ardran, 
and Robert 
Blackmore, four 
of the king' 8 
meſſengers in or- 
dinary. 

Er. Tm. 4 Geo. 
III. 1764. 

A new trial was 
refuſed in an 
action of treſpaſs 
and impriſon- 
ment under a 
ſecretary of 
ſtate's warrant, 
where 10001, 
damages were 
given for ſix days 
impriſonment, 
and the entering 
plaintiff's houſe, 


and ſeifing his 


books & papers, 


| 7 
| 2245. 4] 


dence of the plaintiff and his clients, whereby 
che ſecret and private affairs, concerns, buſi- 


neſs, and circumſtances of the plaintiff, and 


his clients, became and were wrongfully diſ- 


covered, and made public; and then and there 


ſeiſed, took, and carried away 500 printed 


charts, and a great many other papers, printed 


and written, (particularly mentioned) and took, 


and cloſely impriſoned the plaintiff for nine 
months, whereby he was hindered from fol- 


lowing and tranſacting his lawful affairs and 


buſineſs, and was thereby put to great ex- 


pences in his maintenance during his im 8 


ment; and in obtaining his legal diſcharge 
and ixleaſe therefrom, againſt the peace, &c. 
to the damage of the plaintiff 10, O00 I. 

The defendants pleaded firſt, not guilty; 
and, 2dly, by leave of the court, as to the 
breaking and entering the dwelling-houſe, con- 
tinuing there, diſturbing the plaintiff in his 
poſſeſſion, forcing open the ſaid doors, forcing 
open the boxes, cheſts, Sc. and examining his 
private papers, &c. and carrying away. the 
goods, Wc. and impriſoning the plaintiff and 
detaining him for ſix days and an half; they 
plead that the plaintiff ought not to have his 
action againſt. them, becauſe: they ſay, that 
before the treſpaſs, &c. was ſuppoſed to be 
committed, viz. on the 6th of November, 1762, 
the Earl of Hal: ifax was, and yet is one of the 
lords of the king's privy council, and one of 
his principal ſecretaries of ſtate, and that he 
on the 6th of November, 1562, made his 
warrant under his. hand and ſeal, directed to 
the defendants, four of the king's meſſengers 
in ordinary, by which warrant the earl did, in 


the king's name, authoriſe and require them, 


As defendants) Wing a conſtable - to their 
- aſſiſtance 


for 


F 
aſſiſtance, to make ſtrict and diligent ſearch 
for the faid Arthur Beardmore, mentioned in 
the ſaid warrant to be the author, or one con- 
cerned in the writing of ſeveral weekly very 
ſeclitious papers, intituled the Monitor, or 
Britiſb Freeholder, number 357, 358, 360, 373, 
376, 378, 379, and 380. London, printed for 
J. Wilſon and J. Fell, in Pater-nofter-row:; 
which contained groſs and ſcandalous reflec- 
tions and invectives upon his majefty's govern- 
ment, and upon both houſes of parliament, 
and him the ſaid Arthur Beardmore having 
found, to ſeiſe and apprehend, and to bring 
him, together with his books and papers, in 
ſafe cuſtody, before the ſaid Earl of Halifax, 
to be examined concerning the premiſes, and 
further dealt with according to law, Sc. That 
the ſaid warrant was, that day, delivered to 
the defendants to be executed; that they took 
C. V. a conſtable, to their aſſiſtance, and on 
the ſame day. in the declaration, they went 
towards the plaintiff's houſe and found him 
near to it, and did there ſeiſe and apprehend 
him by virtue of the warrant, and immediately 
the fame day, about ten o'clock in the fore- 
noon, being the time when, Sc. entered his 
dwelling-houſe, (the door being then open) to 
ſearch for, and ſeiſe the books, papers, Cr. 
of the plaintiff, and to bring them with the 
plaintiff, before the Earl of Halifax, according 
to the exigency of the warrant; and ſo the 
defendants go on and juſtify the treſpaſs afore- 
ſaid, and ſay they delivered the books, papers, 
Sc. to Lovel Stanbope, an aſſiſtant of the Earl 
of Halifax, and a juſtice of peace for Ve- 
minſter, to be examined; and that they kept 
the plaintiff in cuſtody, till he gave bail for 
his appearance in the king's-bench, the then 
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nent derm, io anſwer ſuch matters as ſhould 
be objected againſt him; and then the defen- 
dants, by order of the Earl of Halifax, diſ- 
charged the plaintiff, and they ſay that he was 
neceſſarily put to expences by ſuch detainer, 
which is the ſame treſpaſs complained of. 


There is another juſtification much to the ſame 


purport. The plaintiff replied de imuria ſus 
propria, whereupon iſſue Was joined; and at 
the trial the jury were directed to aſſeſs da- 
mages, under an idea that the treſpaſs and im- 


priſonment committed under this warrant, 


| could not be juſtified by any plea whatſoever ; 
and they found a verdict for the ce and 


gave him 1000 l. damages. 
It was moved by the king's ferieanrs that 
the verdict might be ſet aſide, for exceſſive 


damages; upon ſhewing cauſe, the Lord Chief 
Fuſtice ſtated the ſubſtance of the evidence 
given at the trial as follows: 


The plaintiff called his clerk, David. Mere: 
daith, who proved, that on the '11th day of 


November, 1762, he found all the defendants 
in the plaintiff his maſter's houſe, and in the 


private office there, opening the drawers and 
taking out papers; that they demanded the 
plaintiff's, file of letters, and examined them 
back till the year 17 52. Defendant Carringion 
then ſaid, & that was ſufficient ;”” afterwards 
they went into the public office, and there 


opened the deſk, took out the books, and 


looked into the ledgers, but did not break any 
deſks or drawers open, becauſe the plaintiff 


opened the fame for them; -atterwards' they 


took the plaintiff and this witneſs away in a 
coach; this witneſs proved that the plaintiff 


Was then concerned in a great many cauſes de- 


c OR as an anner: that he ſent for Mr. 
$337 Winbit, 


on. 
7 of 
_ 
the 
and 
the 
hem 
Agen 
7ards 
here 
and 
any 


intiff 


they 
in a 
intiff 
s de- 
Mr. 


1bslt, 


f wo ] 


| Ab inbolt, to manage his buſinets while-heſhould 


remain in confinement; that no violence: was 
offered to the perſon of the plaintiff, and that 


his wife was permitted to be with him; that 
this wirneſs had actions depending againſt the 
defendants and Lord Lali ifax.; that the defen- 


dants refuſed to permit one Mr. Collet, who 


was a client of che plaintiff, to converſe pri- 
vately with him about his buſineſs; that while 


the plaintiff and this witneſs were confined in 
the houſe of the defendants, he the plaintiff 
was ſuffered to go into any part of the houſe, 


and after ſix days impriſonment, they were 


both diſcharged, upon entering into recogni- 
zances to appear in the king's-bench the then 
next term, and for their good behaviour, with- 
out paying any fees. 

Mr. Cylliet, a client of the plaintiff, F 


8 that the plaintiff was concerned in ſome cauſes 
for him at that time, and that he deſired to 


ſpeak with him in private about his buſineſs, 


but he was refuſed by the defendants to ſpeak 


to the plaintiff privately, and to write down 
what he wanted to ſay; that pen and ink were 
refuſed to him, but the defendants told him 
he might ſpeak publicly. to the plaintiff, in 
the hearing of the defendants if he pleaſed; it 
was alſo proved that the plaintiff was then re- 
fuſed the liberty of writing a letter to Mr. 
Aderman Beckford, one of the members of 
parliament for the city of London; this was the 
ſubſtance of the plaintiff's evidence. 
For the defendants, - Lovel Stanhope, eſq; 
deputy... ſecretary of ſtate, afliſtant to Lord 
Halifax, was called, who ſwore that his buſi- 
neſs was to look into, and examine all papers 
touching the government; that he took an 
en of office, and was: d pay obedience to 
(ad the 
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the orders of the ſecretary of ftate ; he ſaid 
that on theſe occaſions, when the meſſengers 
have a man in cuſtody, they are not to do 2 any 
thing without his orders; that Lord Halifax 
ordered the plaintiff to be bailed, and that he 
was continued upon his recognizance from 
term to term for ſeveral terms. It was ad- 
mitted on all ſides at the trial, that there have 
been a great many precedents of warrants of 
the like ſort with the preſent, for the ſeiſing 
perſons and papers, Sc. and for all ſorts of 
crimes or offences, let the offence be what it 
would; and this was the rege of the de- 

fendants evidence. | 
For the defendants it was bald, that for fix 
je and an half confinement in a meſſenger's 
houſe, where little or no injury had been done 
either to the plaintiff's perſon, houſe, or goods, 
1000 l. were exceſſive and outrageous damages, 
and that if the court ſaw that they were ex- 
ceſſwe, they had power to grant, and would 
grant a new trial, even in caſes of fort. It is 
Vile ante. aid the caſe of Mood and Gunſton, Styles 466. 
Mich. 165 F. is the firſt inſtance of granting a 
new trial; but this ſeems to be a miſtake, for 
there were new trials granted long before, as 
appears from this, viz. that it is a good chal- 
lenge to a juryman to fay, that he hath been 
* This might be à juror before in the“ ſame cauſe : per Holt. 
jo the caſe of 2 C. J. 2 Salk. 648. It is true that in Roe and 
povo awarded, Fawkes, 1 Lev. 97. f it is faid by Twiſden, 
Sieben. Juſtice, that the new trial in Wood and Gunſton, 
+ Vide ante. Was not merely granted for exceſſiveneſs of 
damages, but for tampering with the jury; 
but in 1 Sid. 131. and in 2 Mod. 15 I. it is ſaid 
that the new trial in Wood and Gunſton was for 
exceſſiveneſs of damages; that was an action 
for Fells and 1s a caſe 1 in Point, that the court 
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1 
id = has. power to grant new trials in Caſes of tort 
rs Z for exceſſive damages. Suppoſing new trials 
yy [EE firſt began in the reign of Charles the Firſt, 
ax 3 yet it appears from the Year-books, long be- 
he ; fore that time, that courts of juſtice (not hav- 
m ing then come into granting new trials) wken 
d. = they ſaw reaſon for it, either leſſened or in- 
ve 4 creaſed the damages, as they do in the caſe 
of : of maibhem to this day, upon view of plaintiff's 
no muaibem, and identifying his perſon; and for 
of ö⁊di this purpoſe theſe caſes were cited from the 
it Year-books, Mich. 22 Ed. III. fol. 11. c. 10. 
le. which was a battery. Mich. 3 Hen. IV. fol. 4. 

2 c. 16. Mich. 7. H. IV. 31. b. c. 15. in conſpi- 
ſix E racy, where the plaintiff releaſed part, or the 
rs court would have abridged the damages accord- 
ne ing to their conſcience. Eaſter, 8 Hen. IV. fol. 
ds, 23. c. 9. the Juſtice of M Prius thought the 
es, 1 damages too little, yet they would not increaſe 
-x- them without ſeeing the maibem. Mich.19 H. VI. 
Id 10. 5. c. 28. Trin. 32 H. Vl. 1. a. c. 2. in debt 
t is the parties were at iſſue, and the jury found for 
66. the plaintiff damages 6s. 8 d. and coſts 20s. 
ga 2» the court increaſed the damages to 138. and .4d. 
lor more. Dyer 105. Palm. 314. From theſe 
as ancient caſes it was argued, that courts of 
1al- juſtice have, in all times, conſidered them- 
een ſelves authoriſed to review. the damages given 
ze, by: juries, in all kinds of actions, and either 
and to abridge, or increaſe them; and ſince that 
ln, practice has been diſuſed, and abridging da- 
tor, mages by the court has been looked upon as 
; of ME vnconflitutional, new trials have been granted 
rr; for exceſſive damages. 17 75 
fad Poor the plaintiff it was faid, that new trials 
for can only be granted in caſes where the court 
tion MM can clearly ſee that the jury is miſtaken, or 
burt have miſbehaved themſelves; all the caſes of 
has i } 1 1 new 
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Vide ante. 


Vide antes 


„ 


new trials tend to prove, that where the court 


have no meaſuire to direct them, they cannot 
rant a new trial, there muſt be ſome in- 
allible mark for them to go by in the caſe; 
no two judgrs in the world can agree What 
damages ought to be given in the pieſenr caſe, 
for damages here he in ſpeculation. T hat 
the miſconduct of juries ſeems to have been 
the firſt occaſion of new trials. It is faid new 
trials were firſt introduced to prevent attaints 
but an attaint would not lie in this caſe, 40 
chere is no poſſibility of pointing our how far 
the damages are exceſſive or not. The caſe 
in Styles 466, was not for exceſſive damages, 
but for tampering with the jury; it was faid 


in that caſe to be a packed buſineſs. In the 


caſe - of Lord Toronſbend for words, 2 Med. 
1 50. the court faid they had no ground where- 
by they could meaſure the dams ages, and re- 
fuſed a new trial. 4% and A, Comb: 357. 
is not to the purpoſe; Lord. Helt aſked the 
jury upon what ground they went, but they 
refuſed to anfiver him, and ſo were guilty of 
a miſconqduet. © 

Curia. We are called upon, on our oaths 
to fay,' whether theſe are exceſſive damages or 
not, and ought to have very clear evidence 
before us, before we can ſay they are excel- 
five. The jury were directed to aſſeſs da- 
mages for the plaintiff according to the evi- 
dence given, under an idea that the defendants 
could-not by law juſtify the treſpaſs under this 
warrant, by any manner of plea whatſoever. 
It is clear that the practice of granting 'new 


trials is modern, and that courts ancientiy ne- 
ver exerciſedt this power, but in ſome particu- 
lar caſes they corrected the damages from evi- 
| a evan laid before them, There is great dif- 


ference 


5 
ference between caſes of damages which be 
certainly ſeen, and ſuch as are ideal; as be- 
tween afſumpſit, treſpaſs for goods, where the 
ſam and value may be meaſured, and actions 
of impriſonment, malicicus proſecution, ſlander, 
and other perſonal torts, where the damages are 
matter of opinion, ſpeculation, ideal. There 
is alſo a difference between a principal ver- 


dict of a jury, and a writ of inquiry of da- 


mages; the latter being only an inqueſt of 


| office; to inform the conſcience of the court, 


and which they might have aſſeſſed them- 
ſelves, without any inqueſt at all; only in the 
caſe. of maibem, courts have in all ages inter- 
poſed in that ſingle inſtance only. As to the 


caſe of the writ of inquiry in the Year-book 


of H. IV, we doubt whether what is ſaid by 
the court in that caſe be right, That they would 
abriage the damages, unleſs the plaintiff would 
releaſe part thereof, becauſe there 1s not .one 


caſe to be found in the Year-books, where 


ever the court abridged the damages. after a 

principal verdict; and this is.clear down to 
the time of Palmer's Rep. 314. much leſs. have 
they interpoſed in increaſing damages, except 
in the caſe of maihem, One ſide ſays no at- 


taint lies (in caſes of tort) for exceſſive. da- 


mages; the other ſide ſays it does: we give 


no opinion as to that point; but it is ſaid in 
a hundred caſes in the books, that an attaint 


does lie. See 10 Rep, mY Lord Cheyney's 


caſe. 
All, or moſt of the 2 of new rials, are 


contrary to their oath; in the caſe in Styles 
466. the miſconduct of the jury was certainly 


an ingredient, and ſo it appears from the caſe 


in 1 Lev. 97. Some books ſay it was a 9 25 76. eb. 


wheres juries have * miſdemeaned themſelves. * The Judge 


who tricd the 
cauſe, uſed to 
certify to the 
court the miſbe- 


haviour. 


Etro. 


351. 


44 1 


351. Styl. 448. at bar, and it is highly - probable there was 5 the 

Bacon Paten. ſome. evidence, that the jury had been tam- : dar 

inſon, Eaſter pered with; and this was certainly the very 3 49 

wm * Aon" Saf aſc of a new trial; and from that period C 

Ray the judg- the courts have exerciſed che power of grant- on] 

Pug ing new trials in ſeveral caſes: as when the WF for 

ate; Fam. jury find contrary to the judges directions in are 

int mchemeanor Point of law; when they find directly con- call 

Ns 2H. trary to the evidence; . cog is to ſay,) againſt kn 

3 "wy evidence all one fide, for if there be evidence pro 

210, c:-22 on both fides, the court never interpoſes in pri. 

that caſe. As to the granting the firſt new trial in 

in Styles 466. there is great reaſon (as was ſaid of « 

before) to think it was for miſbehaviour in the if i 

| jury; it was an action for words; ſo was the and 

| caſe i of Lord Townſhend, 2 Mod. 2 50. for con 

g words, and 4000 l. damages, where the court are 

* refuſed to grant a new trial. And if a court the! 

A could not {ay that thoſe: damages were exceſ- all 

Ia five, they can hardly ſay that damages are ex- gra 

1 ceſſive in any caſe of ſlander whatever; and acti 

14 this caſe has never been contradicted, or de- 1 

164 nied to be law. The caſe of Ab and 4þ, cau 

3 Cemb. 357. was plainly for the miſdemeanour Bn way 

4 of the jury, in refuſing to anſwer the judge, this 

|: when he aſked what ground or reaſon” they Jn: pril 

1 went upon. To be ſure: judges are to adviſe, ure 

\ of but not to controul juries; and my Lord Ho! \ 

oy and the King's-Bench did right, in granting dot 

1 Vide ante Wil- à new trial in that caſe. In che caſe of Vl. 1 can 

5 5 and Berk- ford v. Berkley, Trin. 31 and 32 G. II. B. K. mag 

ay which was an action for criminal converſation, a ne 

1.4 the jury gave: 500 l. damages againſt the de- mut 

* fendant; and, upon affidavits that he was only and 

[i a clerk in low circumſtances, and unable to Clay 

— pay ſo large a ſum, it was moved for a new 4 

il 5 trial; hut the court refuſed to grant even a caſe 

I | rule to ſhew cauſe, becauſe in caſes of 28 till 
179 : the 
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claim againſt at firſt bluſh. 


$885: 1 
the jury are the only proper judges of the 
dd x L 
Me are no come to the caſe in 1 $779. 691, 
Chambers v. Robinſon; which ſeems: to be the 
only caſe where a new trial was granted merely 
for the exceſſiveneſs of damages only. We 
are not ſatisfied with the reaſon given in that 


Vide ante. 


caſe, and think it of no weight, and want to 


know the facts upon which the court could 


pronounce the damages to be exceſſive; the 


principle on which it was granted; mentioned 
in Strange, was to giue the defendant a chance 
of another. jury: this is a very bad reaſon; for. 
if it was not, it would be a reaſon for a third 
and fourth trial, and would be digging up the 
conſtitution, by the roots; and therefore we 
are free to ſay, this caſe is not law; and that 
there is not one ſingle caſe, (that is law,) in 


all the books to be found, where the court has 


granted a new trial for. exceſſive damages in 
actions for forts. 3 a 

It was ſtrongly argued at the trial of this 
cauſe, that the jury were to meaſure the da- 
mages by what the defendant had ſuffered by 
this treſpaſs, and ſix days and an half's im- 


Markham v. 
Middleton, 

Tr. 19 Geo. II. 
B. R. Per Cu- 
riam, the jury 
are the ſole 


priſonment ; but this was thought a groſs ab- judses of the 


turdity by the judge who preſided: there. 
We deſire, to be underſtood that this court 
doth not ſay, or lay down any rule, that there 


can never happen a caſe of ſuch exceſſive da- 


mages in 7077, where the court may not grant 
a new trial; but in that caſe, the damages 
mult. be monſtrous, and enormous indeed, 
and ſuch as all manking muſt be ready to ex- 
The nature of the treſpaſs in the preſent 
cale is joint and ſeveral; and the plaintiff has 
{till another action againſt Lord Halifax, who, 


damages in caſes 
of torts. 


| 
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it is ſaid, is more culpable than the defen- 
dants, who are only ſervants, and have done 
what he commanded them to do, and there- 
fore the damages are exceſſive as to them: but 
we think this is no topic of mitigation ; and, 

for any thing we know, the jury might ſay, 
«© we will as no difference between the mi- 
«© miſter who executed, and the magiſtrate 
« who granted this illegal warrant :” ſo the 
court muſt conſider theſe damages as given 
againſt Lord Halifax; and can we ſay that 
1000 l. are monſtrous damages as againſt him, 
who has granted an illegal warrant to a meſ- 
ſenger, who enters into a man's houſe, and 
pries into all his ſecret and private affairs, and 
carries him from his houſe and buſineſs, and 


impriſons him for fix days? It is an unlawful 


power aſſumed by a great miniſter of ſtate. 
Can any body fay that a guinea per diem is 
ſufficient damages in this extraordinary caſe, 
which concerns the liberty of every one of the 
King's ſubjects? We cannot ſay the damages 
of 1000]. are enormous; and therefore the 


rule to ſhew cauſe why a new trial ſhould not 


be granted, muſt be diſcharged. Per totam 

Curiam. 
Kit. 8 Ce. Il. In treſpaſs Fe impriſonment, damages on 
B. R. Smith v. à writ of inquiry 200 J. Skinner moved to {et 
Boucher. 

it aſide for exceſſive damages; but per Curiam, 
in tort the jury are the proper fuck. 


Grey againſt sir This was an action of affault and battery, 


Alcxand. Grants tried at Guildball, London, wherein the jury 


Bart. a member 


of parliament, gave a Verdict for the plaintiff, and '2001. 


T. 4 G. III. C. / . 
P. 2Wilſon 2.52. damages; and now it was moved to have the 


In a little af verdict fer afide, and a new trial, for excel- 
fault ant battety ſiveneſs of damages. The caſe upon the evi- 


2001. damages 

not exceſſive, dence Was as follows: 
and a new-rrial 1 | 
refuſed, Plain- ; ; 
tit and defen- 
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Captain Holland, of the ſhip Nancy, having gant men of 
brought from the Veſt-Iudies a turtle for the . er 


plaintiff, Mr. Grey, and which was his pro- ed the former 
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perty, and it having been, by miſtake, deli- Wit great con- 


vered to the defendant, the plaintiff went to 


tempt. 


him, and demanded it of him; but he faid 
he had invited ſome friends to dine with him 


upon it, and refuſed to deliver it, or to pay 


| for it, and that the plaintiff might take his 


remedy ; and pointing at the. plaintiff, ſaid, 


« Tf that man was to aſk a turtle of me, I 
« would give him one;” the plaintiff anſwered 


and ſaid, this is very ungenteel ; and the de- 


fendant ſhoved the plaintiff out of his houſe 
with his elbow; who thereupon aſked the de- 
fendant if he would waive his privilege of par- 
liament, but the defendant refuſed to do it; 
plaintiff then ſaid to him, you are a ſcoun- 
drel, and defendant gave him a blow upon 
the face, which cauſed a black eye; the plain- 


tiff alſo demanded the turtle by a letter, and 


required the defendant to reſtore it; Captain 


Holland alſo informed the defendant, that the 


turtle had been delivered to him by miſtake, 
and deſired him to reſtore it; but the defen- 
dant ſaid, A turtle ] have got, and what I 
Have got I will keep.” The captain told 


the defendant, if he wanted a turtle to enter- 
tain his friends, there was one then at the 72- 
maica coffee-houſe to be ſold, and he might 


buy that; the defendant anſwered, © You may 
« buy it yourſelf, I will keep that I have got.” 


Then the plaintiff” ſaid to the defendant again, 
I come here to demand my right, and if you 
will not give it me, I will take my remedy at 
law, if you will-waive your privilege ; the de-. 
fendant anſwered and faid, © In ſuch a trifling 


« bulineſs as this I will not waive my privi- 
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t lege, but in a matter of property I would 
« waive it. One; Falconer was called as a 


witneſs, to prove that he was preſent at this 


diſpute, . and could not remember that any 
blow was ſtruck by the defendant; he had 
forgot every thing which made in favour of 
the plaintiff, but remembered every thing 
which made for the defendant; ſo it was a 
meaſuring caſt whether a blow was ſtruck. or 
not: however, the jury found for the plain- 
el, and 200. | damages. ĩ vol eng pen 
Curia. This was a quarrel; between two 
gentlemen, and has been properly tried by a 
ſpecial jury of merchants of London, who are 
the proper judges of the damages. When a 
blow is given by one gentleman to another, a 
challenge and death may enſue; and therefore 
the jury have done right in giving exemplary 
damages. The plaintiff has been uſed unlike 
a gentleman by the defendant in ſtriking him, 
with-holding his property, and infiſting upon 
his privilege; all of chem tending to provoke 
him to ſeek his revenge in another way than 
by law : and therefore. we think the damages 
are not exceſſive. Rule to ſhew cauſe why a 
new trial ſhould. not be had, diſcharged per 
Cilbert v. Bur- tam Curiam. eil ä | 
tenſhaw, Mi. This was an action for malicioufly indicting 
15 Conf. 230. the plaintiff for perjury. The ſecond and third 


In perſonal torts, OUnts Were for defamation p in ſaying the plain- 
the courtwill ſel- 


dom grant a neu tiff was a perjured knave and ſcoundrel, (after 


trial forexceſſive Acquittal,) and he would prove it. | 
damages, Ma- | 


licious profecu- . Upon ſhewing cauſe why a new trial ſhould 
tion for perjury, not be granted on the ground of exceſſive da- 


and for words . 

after the acquitz Mages, It appeared by the r e port of Lord 
b Chief Baron Smythe, before whom the cauſe 
the crime; was tried, that his Lordſhip directed the jury, 
40 l. or 5001. in caſe they were of opinion that there was 


damages; new - 
al felch. malice, 
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malice, and no probable cauſe, to find a ver- 
dict for the plaintiff; but if they thought there 
was a probable cauſe, then to find a verdict 
for the defendant. The jury found a verdict 
for the plaintiff, damages * 4001. and his 


Lordſhip reported that he was very well ſatis- 


fied with the verdict. 


Q. 5001. 


Mr. Dunning, Mr. Lade, and Mr. Morgan, 
in ſupport of the rule, were inſtructed to ſay, 
that the acquittal upon the indictment for 
perjury was by miſtake, and not upon the 
merits; and in reſpect of the damages they 
inſiſted, that, as no ſpecial damage was laid 
or proved, the ſum af 400 l. was much too 


ſevere and exceſſive. 


Mr. Juſtice Villes, who tried the 


indict- 


ment againſt Gilbert the plaintiff, explained | 


what paſſed at that time, and faid, that, after 


a trial of fix hours, it was an acquittal upon 
the merits, and very much to his ſatisfaQion. 
Lord MANSTIELD.— This rule comes be- 
fore the court ſingly on the judge's report. 
It is not an application on the ground of ſur- 


priſe, or of new evidence, that has been diſ- 


covered ſince the trial; nor upon the ground, 


which counſel were inſtructed to mention to 
the court, when it was firſt moved, namely, 
that, from the hurry of ſumming vp, the jury 
were miſled to think, that declarations ac- 
cuſing the plaintiff of perjury, were left to the 
jury, when, in fact, no ſuch evidence was 
given. By the report it appears, that that 
ſuggeſtion 1s totally untrue, and that there was 
ſtrong evidence of ſuch declaration being made 
by Burteyſhaw, after the trial of the indict- 


Ment. | 


the firſt, for malic 


8 2 


The verdict is taken upon two counts: upon 
iouſly indicting the plain- 
1 . iN 
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ing another with ſo foul a crime as is there 
- PF , 
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ic tiff of perjury ;” and upon the ſecond; for 


calling him “ a perjured raſcal, and ſaying he 
« would prove it.“ There was evidence in 


| ſupport of both counts. Therefore the whole 


ground of the application reſts on the point of 


_ exceſſive damages. I ſhould be ſorry to ſay 
that, in caſes of perſonal torts; no new trial 


ſhould ever be granted for damages, which 
manifeſtly ſhew the jury to have been actuated 


by paſſion, partiality, or prejudice. But it is 


not to be done without very ftrong grounds 
indeed; and ſuch as carry internal evidence 
of intemperance in the minds of the jury. It 
is by no means to be done where the court 
may feel, that, if they. had been on the jury, 
they would have given leſs damages, or where 
they might think the jury themſelves would 
have completely diſcharged their duty, in 


giving a leſs ſum. Of all the cafes left toa 
jury, none is more emphatically left to their 


found diſcretion, than ſuch a caſe as this; 
and, unleſs it appears that the damages are 
fiagrantly outrageons and extravagant, it is dit- 
ficult for the court to draw the line. 

But in this caſe, where the defendant has 
been guilty of repeated defamation againſt the 
plaintiff, after a fair trial and acquittal, upon 
a malicious proſecution, it is impoſſible for 
the court to go into a nice examination and 
admeaſurement of what ought to have been 
the damages. 4 5 

As rox, Juſtice.—I am clearly of the ſame 


| opinion; and in the preſent caſe I ſhould doubt, 


even if it ſtood upon the ſecond count only, 
whether the court ought to interpoſe on ac- 
count of the largeneſs of the damages, in fa- 
vour of a man who has been guilty of charg- 


laid, 
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laid, and declaring in public that he would 


prove it upon him. 


Mr. Juſtice WiLLEs, and Mr. Juſtice ASH- 
HURST, were of the ſame opinion. | 
Rule for a new trial diſcharged. _ 

Acrtion of aſſault. Verdict for 1 50 J. Duckerv.Wood, 
Mingay moved to ſet it aſide, an account of gl. R. pe Hh 
exceſſive damages. and Eaſt, 1 V. 

Lord MaNs FIELD ſaid, there was no doubt 17 


The court may 


but that the court had a power of taking the in any caſe grant 


a new trial upon 


opinion of a ſecond jury, in any caſe where dhe ground of 

the damages were exceſſive : but all theſe queſ- exccflive da- 

tions depended on their own circumſtances, 

on which the court would exerciſe their diſ- 

cretion. = 3 | 
But in this caſe, upon hearing the report of 

the judge, the court thought fit to reject the 
r! (a) Vide 2 Wilf, 

motion (4.) 3; volts | 405. and 3 Will, 
On a motion to ſet aſide a writ of inquiry bs. 

for exceſſive, damages, it appeared that the plain- Auriol and ano- 


2 Seal 3 : | ther againſt 
tiffs were the indorſees of a bill of exchange Thomas, Trin. 


drawn here by G. Campbell, for 2,800 ſtar pa- Tm. 27 C. III. 


godas, payable to the defendant or order, and e rag 


directed to G. Mowbray, Eſq; at Madras. 2. ; 
The plaintiffs diſcounted the bill, giving the gore ener _ 


then current price of the exchange, which was duly paid, the 
indorſee may 


68. 6d. per pagoda. They ſent it to Ma- charge the in- 


dras, from whence. it was returned to England, dorfar with in- 
| d tereſt, exchange, 
proteſted for non- acceptance, and allo for and other inci- 


non- payment; on which the plaintiffs had de- 8 
manded and recovered at the rate of 10 8. per amount of 51. 


pagoda, and 51. per cent. from the expiration ber cent. if ſuch 


: 3 | charges are rea- 
of thirty days after notice to the defendant of fonable, war. 


* 158 1 $ ranted by uſage 
it being returned. . and not made 8 


Mod ſhewed cauſe, and contended that this colour for uſury, | 


could not be_ conſidered as an uſurious de- 10. br agua 
mand, becauſe the uſage, as well as the par- on a bill return- 
K 1 2 i 8 ti la ed proteſted from 
1 ; 3 4 cu * India is not ex- 


ceſſive, 
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though it was ticular agreement of the defendant, had been 
taken in pay- proved before the jury to charge at the rate 
me of 65. and Of 10 8. per Pagoda for bills returned from 
68, per paboda. India proteſted, and 5 1. per cent. after thirty 
days notice to the defendant of non-payment, 

which included all incidental charges. 
Philips, in ſupport. of the rule, cited the 
6% Summer af- Caſe of Beuſon v. Parry (a), where it had been 
ſiles at Hereford, held to be uſury for country bankers to take 
55 more than 5; I. per cent. on inland bills pay- 
able at another place; and if the practice 
be contrary to law, no uſage could make it 

good. „„ gle 

(% Aſthurſt, J. (5) BULLER, J. — The caſe of Benſon v. 
was abſent Pariy, at Hereford, was determined on a miſ- 
take; but, when it was more maturely con- 
ſidered by this court, on a motion for a new 
trial, they were unanimouſly of opinion, that 
extra charges might be allowed, though they 
amounted to more than 51. per cent. if they 
were fair and reaſonable, and not as a colour 
for uſury ; and there a new trial was granted, 
This doctrine was again recognized in two 
Ni Prius caſes, the one before the Lord Chief 
Baron Eyre, on the circuit, the other before 
(e) Winch qui me at the fittings at Weſtminſter (c). So that 
Sies, after k. it is now clearly ſettled, that the party is in. 
1786, B. R. titled to take not only 51, per cent. for legal 
8 intereſt, but alſo a reaſonable ſum for remit- 
againſt the de. ting, and other neceſſary incidental expences, 
= eee The demand, in the preſent caſe, ariſes upon 
banker living at a bill of exchange, payable in India, which, if 
— on che not paid there when due, would carry the in- 
prial, that the tereſt allowed in that country; and it is ad- 


practice was to 


Fifcount bills ip mitted that the conſtant courſe with reſpect 


London for va- to bills returned proteſted from India, has been 
rious correſpon- | 


257 at Sud- to allow at the rate of 108, per pagoda, which 
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includes intereſt, exchange, and all other which they had 


charges. There cannot, therefore, be any st Ame che or 


the time the bills 


colour for ſaying that this tranſaction is uſu- had to run; and 


. | they had alſo 58. 
rious. 3 e per cent. on the 
Gngosk, J. — The ſame doctrine has been sroſs ſum, with- 
out any refe- 


confirmed in the court of Common-Pleas; rence to the time 


and the line which has been taken is, that, if which the bil 


had to run: this 
the ſum charged be not a colour or a ſkreen commiſſion had 


8 X . ir been taken b 
for uſury, but is only fair and reaſonable, it Pen tak - val 


ought to be allowed, This is like the cafe che bills in queſ- 

\e f | 2 \ tion, and the 
ſome few years ago, where Indian intereſt was zuey and me 
allowed here on a bond given in India (a). 


dict for the de- 
| x fendant under 
Rule diſcharged. the judge's di- 


(a) Bodily v. Delay, 2 Burr, 1094. 
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VũI. Foꝛ inſufficient Damages, 


ewt. gu. IN covenant to pay a ſum certain, viz, 
2 Salk. 64). 100 J. and a grant that upon default it ſhould 
* lawful for the covenantee to enter and take 
granted for too the profits; the defendant pleaded entry and 
1 all d e ; . - 

ſmall damag**, prixal det profits in bar, and judgment was for 


there is a trick. the ' plaintiff, upon demurrer, and upon the 
Here the plainti - . . | 
indeed to 3 foe» Writ of inquiry the jury Save damages, and 


8 15 upon motion a new writ of inquiry was award- 
t t f ö | 
not io give leſe, ed; for debt might have been brought upon 


exceprdefendapt this covenant; and this is not like an iſſue 
proves lomet - 4 
- — where the jury are to give no more damages 


than are proved : but here the jury are to give 
the whole, unleſs the defendant proves ſome- 
thing in mitigation, which was not done in 
this caſe; therefore, the common rule holds, 
viz, that no new trial, or new writ of inquiry, 
ſhall be for too ſmall damages, yet there being 
a contrivance in this caſe, it differs. Vide the 
next caſe. 
Woodford ver. On a contract for ſtock between the plaintif 
i and J. 8. they each depoſit 200 l. in the hands 
3 Stra. 425- of the defendant, and J. S. not performing his 


ſet e 5 
dale werde for agreement, the plaintiff ſues for the depoſit, 


ſmallneſs of and had judgment on demurrer, and took out a 
. writ of inquiry, and proved his caſe; but the 
8 from jury, on a notion that the defendant could not 
The jury miſ- pay out the money without conſent of both 
ang exec parties, gave one penny damages; which was 
minal damages, NOW ſet aſide, the court ſaying, that the rule 
ary ee el of not ſetting aſide verdicts for the ſmallneſs 


real damages» of the damages, did not extend to this caſe 
e ; where 
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1 
where the jury miſtook in point of law; and 
the Chief Juſtice ſaid he knew no reaſon why 
the court ſhould not interpoſe in the other caſe, W 
An action was brought for theſe wards ſpoken Newton. M. 6 


of the plaintiff as a wine-merchant; “ You 8. II. B. R. 


2 Stra 940. 
i are a rogue, villain, and raſcal, ang] ſell by Verdict not tobe 


ſet aſide for 
« ſhort meaſure ;” 'and the Jury gave twenty gaalinefs of la- 
ſhillings damages : and though it was thought mages, where 


a hard caſe, yet the court ſaid it has always R 


tain, as in action 
been denied to ſet aſide a verdict for ſmall- for words. 


Vide ante. 
neſs of damages, and therefore denied it in Woodford v. 


this caſe. Eades. 


In caſe for a e proſecution of an in- Barker v. Sir 


dictment for felony, the jury found for the ere 
plaintiff, and gave five ſhillings damages. And B. R. 2 Stra. 


ppon motion Yor a new trial, on account of Nn. 


No new trial for 
the ſmallneſs of damages, the court held there ſmalineſs of da- 


0 L mages, the ſame 
could be no new trial on, that account: for being uncertain. 


this was not a falſe verdict, as finding for the A malicious pro- 


defendant would be, and would ſubject them 8 


Vide ante Anon. 
to an attaint; whereas they having found Cat et Woodford 
and Eades, et 

rightly for the plaintiff, no attaint would lie. Hayward v. 
And new trials came in the room only of Newton. 


attaints, as a more expeditious and eaſy 
remedy. 


This was an action upon the ſtatute of Scan. Lord ov. 


Mag. for the following words ſpoken of the er, 


Geo. II. C. P. 
plaintiff; G— d—m my Lord G r, he is a Barnes 445. 


rogue, and all on his fide are ropues : if the mob _ . 
would tand by me, Id drive them all, or lay the damages given, 
town in heaps. The words were proved upon 7 ths 
the trial, notwithſtanding which the jury only verdi. 

found twelve- -pence damages. Darnal, for 

plaintiff” moved to ſet aſide the verdict, by 

reaſon of the /mallngs of the damages ; ; but 

not being able to produce any inſtance of -a 


verdict's being ſer afide, merely for that reaſon, 


25 fhough for exceſſive damages verdicts have been 


frequently - 
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frequently ſet aſide, and in point of reaſon 
there is the ſame cauſe for ſetting aſide one 
as the other; yet as the difference hath been 
always taken, and practice long ſettled, per 

cur. we can make no rule. | 
r 1 The ſheriff, on the execution of a writ of 
15 Geo. Il. C. P. inquiry of damages, admitted improper evi- 
Barnes 445. © dence to be given by defendant, whereby the 
afide, and new damages were leſſened ; the court ordered the 
gn —— inquiſition to be ſet afide, and gave plaintiff 
admitted defen- leave to execute a new writ of inquiry. A 
ant to bene notion has prevailed, that where damages are 
whereby the da- Cxceflive, a new trial, Sc. may be granted ; 
me but not where damages are leſs than they ought 
to be, though there is as much reaſon for a 
new trial, Sc. in the one caſe as the other. 
Burnett, for plaintiff; Gapper, for defendant. 


Ruſſell v. Ball, Defendant paid twenty-five pounds int 
an aſſumpſit E. P 8 * po nto 


18 Geo, Il. court on the common rule; plaintiff refuſed 


Barnes 455 to accept the money, proceeded to trial; and 
Court. Plaintiff ON à full hearing of the merits, had a verdict 


did not take for 25 l. the exact ſum paid into court; in 
Out. N Ale. ' * - . . 8 
Recovered only Conſequence whereof, plaintiff, not having re- 


dum paid in. covered more, was, by the rule, liable to pay 


Motion to let 


aide verdict on Coſts to defendant ; to avoid which, plaintiff 
two grounds tbe Moved to ſet aſide the verdict; objecting, 
zury ſummoned that the cauſe was tried by eleven jurors only. 
dat his don, ohe It appeared that one John Pearce, ſummoned 
vas ſworn On the jury, did not appear, but his ſon of 
eee ee the ſame name, not qualified, attended the 
ſer aſide on the afſizes, and when the father was drawn, and 
_ de ſccond, called, anſwered for him, and was ſworn on 
this being a caſe the jury. = *. 
magen. Plaintiff alſo objected to the ſmallneſs of the 
damages found. Per cur. Attaint will not lie 
againſt jurors for finding too ſmall damages. 
Where a demand is certain, as by promiſſory 
note, the court will ſet aſide a verdict " 2 
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ſmall damages, but not where the damages 
are uncertain; as in this caſe, for curing a 
wound. But the verdict by eleven jurors only 
is no verdict ; it is null and void. 
Rule abſolute to ſet aſide the verdict, with- 


out coſts. Vide Norman againſt Beaumont, W Poſt IX. (4. 


18 Geo. II. 
Belfield, for plaintiff ; 
Draper, for defendant: 
Nu. If a caſe, nearly ſimilar, hath not lately 
been determined in B. R. contra. Here were 
12 Jurors, | 
This was an action upon a policy of inſu- Hibbert and 


others againſt 
rance on goods, on board the ſhip Devonſhire, Carer. . ay 


at and from Jamaica to London, which in- Geo. II. B. K. 


Durnford and 
ſurance was ſtated upon the head of the policy Eat. 1 V. 745. 


to be made © on account of Robert Kerr, eq; '** rags x 
The plaintiffs were merchants in London, and bill of lading to 


a creditor, primã 
the general conſignees of Kerr, who was a feige comeyg the 
planter in the iſland of Jamaica. They were whole property 


in the conſtant habit of procuring inſurance cb: good from 


the time of its 


upon his goods, as ſoon as they received ad- delivery. Butif 


the intention of 
vice of their being ſhipped. On the 23d of the 5 


December, 1782, the plaintiffs received advice pu NO, 
from Kerr of having ſhipped ten hogſheads of the ner —_— 
ſugar on board the Devonſhire, in which letter, in caſe of the 


al of th 
dated 18th of October, 1782, was contained a eee Eggs 


general direction to inſure whatever goods were infurance made 


on account of 


ſhipped by him. The inſurance was imme the indorter, af- 


diately effected, but in the month of Novi nber, ter tuch indorſe- 
between the time when the order was ſent, and This a 96" 


the time when the defendant ſubſcribed the den of au, how 
much plaintiff 


policy, Kerr had indorſed the bill of lading to was intitied to, 
one Dellpratt, in Jamaica, to whom there was and the motion 


was to let aſide 


an arrear of intereſt due upon mortgage on the verdi&, for 


Kerr's eſtate in that iſland. The plaintiffs had ** he Jurys of 


plaintiff con- 


notice of this indorſement; after the inſurance tended,had given 


WS made, by a letter from Kerr to them, CO 


than he was in- 
wherein titled unto. 


[ 268. }F 
wherein he informed them, that he had been 
obliged to aſſign the bills of aging for the net 
proceeds to Dellprat. The bill o lading, as 
it originally ſtood, expreſſed the ſugars to be 
ſhipped on account and riſe of the ſhipper, and 
directed the delivery to his order, or that of 
his aſſigns: the indorſment was in the follow- 
ing terms; © deliver the above ſugars to Mr. 


1 7 on Hodg fon, for account of S. Dellprat ;” 


ſigned © Robert Kerr.” The ſhip, was loſt in 
the courſe of the vayage. 


At the trial of this cauſe at the laſt ſittings | 


at Guildhall, before Buller, J. the plaintiffs 
reſted their caſe here, and contended that upon 
theſe facts they were entitled to a verdict for 
the amount of the infurance. On the other 
hand it was objected, that Kerr, having aſſigned 
the bill of lading before the inſurance was 
actually effected, the averment in the decla- 
ration that theſe ſugars had been inſured or 
His account was not true, for he had not then 
any inſurable intereſt remaining in him, the 
entire property in the goods having paſſed out 
of him by the aſſignment of the bill of lading, 
which operated in this inſtance as a payment ; 
and Buller, J. being of this opinion, upon the 
general ground that the indorſement of a bill 
of lading paſſed. the whole property, would 
have non- ſuited the plaintiffs ; but it appearing 
that the defendant had neglected to pay the 
remium of twenty guineas into court, the 
plaintiffs took a verdict for that ſum. 

Upon a motion on the part of the plaintiffs 
in this term for a new trial. 

Erſkine and Eaſt contended that the verdict 
ought to have been taken for the whole ſum 
inſured. The indorſement of the bill of lading 
* bound the conſignment of the goods 1n 

England, 


ing 


ſum 
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England, and cannot be taken to have tranſ- 


ferred the whole property out of the conſigner 


in the mean time. He was anſwerable again 
to Dellprat for the amount of the ſugars, in 


caſe they did not arrive ſafe; the bill of lading 


was put into his hands merely as a collateral 
ſecurity for the debt ; he was only to receive 
the net proceeds; and therefore it cannot be 
faid to be a payment upon the ſpot, for it 1s 
not certain what the net proceeds will be. If 
ſo, there did remain an inſurable intereſt in 
the conſigner, for he was to run the riſk of 
the voyage. The caſe of Caldwell and Ball (a) 
went no farther than to determine that the in- 
dorſement of a bill of lading bound the con- 
fonment. 9 | 
The principal diſpute between the parties 


was, who ſhould get the conſignments of an 


eſtate in the Weſt-Indies. It is evident from 
the very terms of this bill of lading, that the 
riſk of the voyage was to be run by the 
ſhipper ; for, upon the face of it, the goods 
are expreſſed to be ſhipped © on account” and 


(a) Durnford and 
Eaſt. 1 V. 205. 
Vide ante V. 


« at the riſk of the ſbipper; and the indorſe- 


ment only directing the delivery to be © on ac- 
e coun?” of another perſon, leaves the viſt as 
it was before. But, admitting that by the 
general law, the indorſement of a bill of lading 
does transfer the whole property out of the 


conſigner, yet the conſigner may recover from 
the underwriter, as a truſtee for the perſon 


really entitled. This doctrine ſeemed to be 


admitted in the caſe of Delaney and Stoddart (O), G) Durnfordand 
which was ſtronger than the preſent ; for there, . 


there had been an actual ſale of the ſhip in- 


ſured between the time of ſending the order 


for inſurance, and the time when the inſurance 
was actually effected; and there, the action 
| | WAS 


Vide ante V. | 


[ 976 ] 
was held to be ſuſtainable againft the under- 
writer, in the name of the vender, though in 
reality for the benefit of the vendee ; ſo here, 
perhaps, the inducement for taking the bill of 
lading, if it is to be confidered as an abſolute 
transfer of the property, was the idea of ſe- 
curity, from the goods being inſured. 

The court, however, upon this occaſion, were 
clearly all of opinion, that where a bill of lading 
is taken by a creditor, as a ſecurity for his 
debt, on his own account, the whole property 
paſſes by the delivery, and is to be conſidered 


as a ſatisfaction of the debt pro tanto. That 


the parties were always at liberty to vary from 
the general rule, by entering into any parti- 
cular agreement between themſelves; but that 
muſt be ſhewn, in order to take advantage of 
it. They conſidered the cafe of Ca/dwell and 
Ball as deciding the general queſtion. And 


as to the caſe of Delaney and Stoddart, there 


was an agreement that the policy ſhould be 
transferred. | 


They therefore refuſed the rule. 
But afterwards, on a ſubſequent day, the 


motion was renewed, by leave of the court, 
on an affidavit ſtating the particular tranſaction 


between the parties. 
That Kerr had no intention whatever of 
paſſing the whole property by the indorſement of 


the bill of lading; his intention being no more 


than to bind the conſignment of the goods in 
England; to which purpoſe he had ordered his 
correſpondents to pay the net proceeds to Dell- 
prat, as appears by the letter before-mention- 
ed; and that ſince that time Kerry's executor 
had actually accounted to Dellprat again for 
the amount of the ſugars which had been loſt, 

| a demand 


. e. 8 nn © 2 0 Wwwrny, 6 ww 


PE 
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a demand having been made on them to thar 


purpoſe. | 


A rule was now granted to ſhew cauſe why 
there ſhould not be a new trial; which was 
afterwards madg abſolute, wichout hearing 
either ſide (a). n 

Verdict for the plaintiffs (5). 
(a) The cauſe came on to be tried a ſecond time at the 


fittings after Eaſter term, at Guildhall, when, the ſame 
clear evidence of the intention of the parties being given, 


as had been ſet forth in the affidavit laid before the court, 
Mr. Juſtice Buller, was of opinion, that the plaintiff was 


entitled to recover the amount of the inſurance. He ſaid 


the general doctrine was clear, that the indorſement of a 


bill of lading prime facie transferred the whole property 
in the goods, but this was ſubject to be controlled by the 


evident intention of the parties. Here advice was ſent by 


the conſigner to his correſpondents at home, that he had 
been obliged to give the bill of lading to Dellprat, for the 
net proceeds,” and the amount of the goods was actually 
accounted for again by Kerr's executors to Dellprat, after 
the loſs was known. And beſides, what was material to 
be obſerved, no value had been put upon the goods at 
the time, which ſhewed that Dellprat was only to have 
the net proceeds. 5 


(3) Vide Godin v. the London Aſſurance Company, Fide 


Ante. L. E. 197. 


—— — — —ä 


272 * 


vill. | Refuſing of Evidence 
by, o2 Miſ-direction, oꝛ Non- 
direction of the Judge. 


Vide pot IX. er (a.) 1 v. . and 
IX. (16.) Buckley v. Buckley. 


Bignall v. Dev- ' 
. Per cur. Good cauſe 65 new trial, where 


B. R. 6 Mo. 242. the judge, who tried the cauſe, has AE to 


The judge re- 

e ee admit that for evidence, Which was legal evi- 
dence. ence. 

Thomkins Vs Wa r 

. It was ag eed by the court, that if any "PE 


B. R. ) Mod.64. Of 71/7 Prius allow, or over-rule evidence which 
Judge allowins he ought not to have done, upon application 


or over-ruling 


evidence, which to the court, they will grant a new trial; for 
he oughr not to all writs of uiſi pris, are under the control of 
have done. 

| the court out of which they iſſue. 


Anon, Mr 1 An A. new trial ſhall be granted, if the judge 


S. P. Fareſl. 53, Of 77/1 prius miſ-direCt the jury, becauſe thoſe 
G4. v. 6 Mot trials are ſubject to the inſpection of the court, 


2.225 242 


Mit direction. per Holt, 5 Fo 
Taylor, Clerk, Bill was preferred by the plaintiff, as rector 


ws re Bhs i. of Checkley, in the county of Stafford, for 


Bunb. 267.  fithes of five cloſes in that pariſh, in the de- 


Upon an iſſue to 
try a modus of fendant's poſſeſſion. 


35, 4 d. for be The defendant by his anſwer, inſiſted, that 
* there was a modus of three ſhillings and four-- 
extended to two PENCE, in lieu of all tithes arifing on the five 
e ere cloſes, and that no tithes in kind were ever 
che dd paid: upon the hearing the court directed an 
en iſſue to try the modus, and upon the trial it 

" appeared. in evidence, that this modus was 
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payable not only for the five cloſes, but two 
cloſes more particularly named ; Mr. Juſtice 
Probyn, upon this evidence (at Safford) directed 
the jury, Who accordingly gave a verdict for 


the plaintiff againſt the modus. Now, upon 


the return of the paſtea, it was moved for a 
new trial; for that this being an iſſue to in- 
form the conſeience of the court, the defen- 
dant ought not to be held ſo ſtrictly to proof, 
eſpecially, ſince no proof of tithes in kind 
being paid was given; and therefore, though 
it extended to two cloſes more, yet it was leſs 
than really the preſcription was, which he in- 
ſiſted on, and therefore he ought to haye had 
the benefit of the proof, as to five cloſes only. 
For the plaintiff it was inſiſted, that a modus 
ought to be certain, being in bar of common 


right, and therefore he has failed in the de- 


fence he inſiſted on; and Mr. Juſtice Prolyn's 
opinion, as certified by Baron Hale, was relied 
on: but per totam curiam, a new trial was 
granted: and they ſaid they could not diſ- 
tinguiſh this from the caſe of a prohibition, 
and cited theſe caſes; Hetley 111. 1 Vent. 32. 
Hob. 64. 1 Sho. 347. 4 Mod. 89. Carth. 8 9. 


Co. Eliz. £31,.722. 


This was an action of treſpaſs, quare clauſum 
fregit. Defendant pleaded not guilty ; and 
upon the trial befare Mr. Baron Carter, de- 
fendant offered to give in evidence, that the 
place in which, &c. was the king's highway; 
but the judge refuſed to admit that evidence 
to be given, and plaintiff recovered a verdict. 
Defendant moved for a new trial, and a rule 
to ſhew cauſe was granted, on payment of coſts. 
Upon ſhewing cauſe, ſeveral caſes were cited 
on both ſides. And it being faid, that ſome 
judges in the circuit had been of different 

W. T pPpinions, 


» 


. 


Selmanv. Courts 
ney. T. 13 and 
14 Geo, II. 
Barnes 446. 
In treſpaſs, de- 
fendant pleaded 


not guilty, and 


would have given 
evidence that the 
locus in quo was 
the king's high- 
way. The judge 
refuſed to admit 
the evidence. 
Verdict for 
plaintiff. Motion 
or new trial, 
but re fuſed. 
Majority 
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Majority of the opinions, with reſpect to this point, the court 
judges of opinion 
e es thought it a matter of ſo much conſequence, 
nga rt that it was proper to be conſidered by all the 
ee laue, judges. After a conſultation, the Chief Juſtice 
declared it to be the opinion of a great ma- 
Jority of the judges, that an highway ought 
not to be given in evidence under the general 
iſſue; but ought to be pleaded ſpecially ; and 
the rule to ſhew cauſe was diſcharged. 
Skinner and Prime, for plaintiff; Belfield and 
Url, for defendant. 
Caſes cited for plaintiff, Watſon againſt Spa, 
1 Salk. 287. $4. 106. Dof. Placitandi 197, 
Crogate's caſe, 8 Co. 66. b. 1 Tr 035; E. 
805. 6 Med. 66. 
For defendant, Janes againſt Hayward, Cre. 
Car. 184. Mer againſt Bennelt, 9 G. B. K. 
2 Ventris 297. and in Shower, 
Abſolon againſt Avowry tor rent in arrear, and iſſue thereon. 
ny 1 Plaintiff had given notice with his pled in bar, 
W. u. to ſet off a mutual debt againſt the rent, and 
ent, offered to give evidence of it at laſt Berks 
e ee, Allies, before Mr. Juſtice Deniſon, who refuſed 
with 2 notice of to admit the ſame. The queſtion was, whether 
let, ant fuch evidence ought to have been received or 
the eriaence. not? And the court were of opinion, that 
Venen for ſuch evidence was properly rejected. This 
Motion for new Cale is neither within the letter nor the inten- 
mal refuled, tion of the ſtatute. The iſſue is ſpecial and 
the evide nee be- 1 SN. 
ins properly re- hot general. It is not an action upon a per- 
jected ſonal contract. The rent ſavours of the realty, 
and the remedy is by diſtreſs. Replevin is a 
mixed action. The judgment, if for the 
avowant, muſt be a return of the cattle. 
I To take the benefit of the ſtatute, plaintiff and 
. If 2 bott defendant, muſt plead properly. In debt on 
desde In "thi bond, defendant cannot ſet off under non 


__ calpy 3 or ſolvit ad diem; but muſt mo 
ſpecially. 


Pre, 
n bar, 
„ and 
Berks 
efuſed 
hether 
ed or 
„ that 
This 
inten- 
al and 
a per- 
realty, 
in 18 4 
or tre 
cattle, 
iff and 
[ebt on 
non f 
plead 


ecialhy. 


ſelf /aisfied. with the verdict. 


53174“, 78. 93 d. 


N 


ſpecially. Perhaps by way of ſpecial plea to 
the avowry, plaintiff might have pleaded a 
mutual debt of more than the rent. There 
could not have been a ſet-off by defendants 


under nan cepit; nor can there be for plaintiff 
under riens in arrere. The rule to ſtay the 


entry of judgment upon the verdict for the 
avowants was diſcharged. Belfield and Agar, 
for plaintiff; Skinner, for avowants. | 
This matter came before the court, upon a Monday, 1th 
: ; February, 1760. 
motion for a new trial, on the ground of a poxcrott et al. 
miſedirection by the judge who tried the cauſe. aflignees of - 


z William Satter- 
It was an action upon the caſe, upon an thwaite, a bank- 


indebitatus aſſumꝑſit, brought by the plaintiffs "vp% „. Devan-. 


LF « ; ſhire et al. H. 
againſt the defendants, for monies had and re- 33 G. 11. B. R. 


ceived by the defendants, to the uſe of the 2 Bur 931. 
efendants fac- 


plaintiffs, as aſſignees of the bankrupt + TO tors to the bank- 
which the defendants pleaded the general iſſue, b dad the 


þ 45 goods conſigned 
« that they did not undertake, c.“ and iſſue to them. Sold 
was joined thereon. | 175 a e 
2 R EOS paid money upon 
The cauſe was tried at the Lancaſter aſſiſes, the bankrupr's 
before Mr. Juſtice Mel. A verdict was found ur moncy bad 
for the plaintiffs: and the judge declared him- and received, 
- claiming all the 
l / . 7 - _ money arifing 
It was, admitted at the trial, on the part of from the ale, 


except commiſ- 


the defendants, be. that Satterthewaite was a ſion and charges. 
« trader: the debt of the petitioning creditor Defendants 


claimed allow- 


was alſo admitted, and ſo were the commiſſion ance for money 


and the afjignment ; but they diſputed the af bad, xc. A E- 


cret act of bank- 


| of bankr UPILY ſuppoled to have been committed ruptcy proved by 


plaintiff, which 
over-reached 


by Satterthwaite. | 
The action was brought for money ariſing conſignment and 


from the ſale of goods, conligned by Satter- ©: Peicndant 


: ö : contended they 
thwaite to the defendants, AS FACTORS for him, had not notice of 


(Which they had long been, ) and fold by them sg el rank. 


ruptcy, and in- 


as ſuch; which money was admitted to be in fited on their 
the hands of the defendants, and amounted to Gee. II. C. 19 


Geo. II. c. 32. 
Plaintiff con- 
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„ 
tended the wan- The defendants, on the other hand, had 
ments, &c uns Paid ſeveral ſums of money upon Satterthwaite's 
fraudulent, and drafts, and otherwiſe, to his uſe, and upon his 
therefore defen- | | „F 
dants precluded account. 3 c Ph | 
_ — e, plaintiffs at the trial, proved ſome 

ce . . . 
ac. * fecret acts of bankruptcy, by his being denied 
The judge letter to his creditors about Chriſtmas,” 1751 : after 
the e, which, he appeared again publicly as uſual, 
point ne till about the month of Auguſt following; (as 
tranſaction frau- was proved on the part of the defendants,) 


mis de ; pon In Auguſt, 1752, he totally ſtopt payment: 
moved for anew and thereupon, the commiſſion was taken out; 
trial. Court of 


eee theſe /ecret alis of bankruptcy, at Chriſtmas, 17 ;1, 
cluſion drawn by 0Ver-reached the conſignment to the defendants, 
dong. the ſale, and the time when the money was ad. 
New trial grant- Vanced by them to the uſe and order of the 
__ bankrupt. And the counſel for the plaintiffs 
e See theſe let- produced a ſeries * of letters from the defen- 
en. ants to Satterthwaite, which fully proved, as 
they alledged, that the defendants were 

« privy to his inſolvency at the time when they 
advanced the money to his uſe and order.” 

The counſel for the defendants would, at 

the trial, have entered into the two following 

points; v/z. 1ſt, Whether the defendants were 

not intitled, as FacToRs for Satterthwaite, to 

retain for the general balance of their account: 

2dly, Whether they were not within the pro- 

tefion of the ſtatute of 19 G. II. c. 32. F. I. 

which, after reciting © that bankrupts fre- 

e quently commit /ecre: acts of bankruptcy 

unknown to their creditors, and other per- 
« ſons with whom; in the courſe of trade, 
te they have dealings and tranſactions; and 
after the committing thereof, continue to ap- 
« pear publicly and carry on their trade and 
dealings, Sc. and after reciting that the 
« permitting ſuch ſecret acts of bankruptc}, 
EY | ISS» | « tg 


1 
4 to avoid and defeat payments really and 


« gonũ ide made in the caſes, and under the 
t circumſtarices before- mentioned, where the 


« perſons, receiving the fame had xo r notice of 
er were. privy to ſuch perſon's having com- 
cc mitted any act of bankruptcy, would be 
* a great diſcouragement to trade and com- 


c merce, and a prejudice to credit in general; 


enacts,” * that no perſon who ſhall be really 


« and bond fide-a creditor of any bankrupt, for 
© or in reſpect of any Sill or bills of exchange, | 


' really and bond fide drawn, negociated, or 


accepted, by ſuch bankrupt, in the ſual 
and ordinary courſe of trade and dealing, ſhall 


be liable to refimd or repay to the aſſignees of 


«© ſuch bankrupt's eſtate, any money which be- 


fore the ſiug forth of ſuch commiſſion was 


cc really and bonã fide and in the uſual and ordi- 


« nary courſe of trade and dealing, received by 
uch perſen' of any ſuch bankrupt, before ſuch 
©. time as the: perfon receiving the ſame ſhall 
* know, underſtand, or have notice that HE is 
'«< become a bankrupt, or that HE is in be 
* circumſtances. 

But the counſel for the plaintifhe objefied, 
© that this tranſaction of the defendants was 


© /PRAVDULENT-;: for that they plainly knew . 


and were apprized that Satterthwaite was 
C inſolvent at tſie time when the, effects came to 
65 their hands. 


The jury were e of this opinion ; ; oaks gave a 
veg for the plaintiffs, for the whole money, 


ekcept connniſſion and charges of ſale. 

This reuious point concerning the FRAUD 
having been ſtrongly inſiſted upon by the 
counſel for the plaintiffs, at the trial, the counſel 
for the defendants were thereby precluded from 
Futqnng: into other _ which they thought 
82 F 3 to 
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[ 298: ] 
to be material for their clients, and which they 
faid they were otherwiſe ready to have entered 
into at that time. Upon this prechuſion they 
rounded their preſent motion for a new trial: 
10 they alledged that the jury had founded 
their verdict upon wrong concluſions drawn from 
the evidence, and upon a miſtake of the law ; and 
that the defendants had been unjuſtly precluded 
from entering into the two preceding points, 
or any thing elſe that might have been material 
to their defence, 
And they nov inſiſted, iſt, That the defen- 
dants had a GENERAL lien, as factors, upon the 
bankrupt's goods conſigned to them; adly, that 
they were purchaſers of them for a valuabl; 
conſideration, without notice that Satterthwaite was 
become a bankrupt, or in infolvent circum- 
ſtances; . 3dly, That in his action (upon an 
indebitatus afſumpfit,) it is not in the power of 
the aſſignees, to affirm the contract in 55 
and deny it in part; but if they affirm 3! 
part, they affirm it in toro. Now here, * 
do affirm it in part; they affirm part of then 
conduct, as factors: therefore they cannot diſ- 
affirm the reſt of their conduct as fatrors. 
They ſaid that the preſent verdict would 
not ſtand in their way; becauſe FRAUD ls 2 
concliſton of Law, from facts: and therefore 
rhe court, and not the jury, are the proper judges 
« what facts do import fraud,” and * what 
facts do not import fraud.” And they denied 
that the letters, or any part of the facts given 
in evidence were at all 47/277: at leaſt, it could 
never be ſaid, © that they ſupported A con- 
tc cluſion of fraud. 3 
This caſe was argued on 7. Pur day, 24th 
January laſt, by Mr. Norton, for the plaintiffs 
8 who ſhewed cauſe againſt __ aſide the _ 
9 


they 
tered 
they 
trial: 
Inded 
from 
; and 
luded 
oints, 
terial 


lefen- 
MN the 
7, that 
uudble 
ite was 
cum- 
ON af 
wer of 
bart, 
* 1h 
they 
their 
07 dij- 
would 
D is 2 
*refore 
Judges 
© <phat 
denied 
 O1VeN 
9801 
4 Con- 


„ 24th 
untiffs, 
he ver- 

dict 


[ 279 } 
dict and granting a new trial, upon payment 


of coſts; and by Mr. inn, e contra, for the 


defendants, who had moved for a new trial. 

The court having taken time to conſider it, 

Lord MaxsFieLD now delivered their re- 
ſolution. ** 

This matter came before the court, upon a 
motion for a new grial, on the ground of a mi/- 
direction by the judge who tried the cauſe. 

It was an action upon the caſe upon an in- 
debitatus aſſumpit, for monies had and received 
by the detendants, to the uſe of the plaintiffs, 
as aſſignees of the bankrupt. The defendants 


pleaded the general iſſue, and the cauſe was 


tried at Lancaſter aſſiſes, before Mr. Juſtice 

Neel. „ 

It was admitted at the trial, that Sætter- 
thwaite, the bankrupt, was a trader: and the 
debt of the petitioning creditor, the commil- 
ſion, and the aſſignment, were hkewiſe all 


admitted. 


The action was brought for monies ariſing 
from the ſale of goods which had been con- 
ſigned by the bankrupt to the defendants, as 
factors for him, and ſold by them as ſuch; 
which money was admitted to be in the defen- 
dants hands, and amounted to 53141. 17s. 92d. 

It appeared that the defendants had paid 
ſeveral ſums of money to Satteribhwwaite's uſe, 
upon bills drawn upon them by him, and 
otherwile. | ; 

The plaintiffs (the aſſignees under the com- 
miſſion) proved ſome SECRET acts of bankruptcy 


to have been committed by Sattertbwaite, about 


Chriſtmas, 1751; namely, his being denied to 


his creditors. On the other ſide, it was proved 


that he ſoon appeared again publicly as uſual ; 


and continued to do fo, till about the, month 


: py 1 


{ L'-807} 


of Auguſt following, (1752); but in Auguſt, 


commiſſion was taken ou. 0 
Theſe ſecret acts of bankruptcy, committed at 
. "Chriſtmas, 1751, over-reached the | conſignment 
of the goods, the /ale of them, the receipt of 
the monies for which they were fold, and like- 
wile the lime when the defendants advanced the 
monies, to the uſe and order of the bankrupt. 
It was inſiſted by the counſel for the defen- 
dants, that from the nature of the preſent 
action, an indebitatus aſſumpſit, the defendants, 
being FACTORS, ought to be allowed not only 
for their commiſſion and all charges and 
expences, but alſo whatever money they had paid 
on account OF BILLS drawn upon them by Satter- 
_ thwaite: and that the plaintiffs in this action 
could only recover the BALANCE of the general 
"> "ACCOUNT, | 
The counſel for the plaintiffs admitted that 
the defendants were intitled to be allowed their 
commiſſion and all charges and ect as factors: 
but not the bills of exchange drawn by Satter- 
thwaite, which they had paid /ub/equent to the 
att of bankruptcy. Lek | 
This queſtion was agreed to be reſerved, (if 
it ſhould be neceſſary to have recourſe to it,) 
as a point for the future conſideration and de- 
termination of the judge who tried the cauſe. 
But the counſel for the plaintiffs inſiſted on 
a preliminary point; viz. That the defen- 
4 dants were guilty of a FRAUD, in paying 
„ theſe bills of exchange drawn upon them by 
te the bankrupt:” which preliminary point of 
- FRAUD Was fufficient to deſtroy. any right that 
the defendants might otherwiſe claim (ſuppoſing 
the tranſaction had ot been fraudulent,) 4% an 
allowance of the money paid in diſcharge of * ; 
- and, 


1752, he ſtopt payment, and thereupon the 
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and, conſequently, to preclude them from en- 
tering at all into the queſtion above-mentioned. 


For if it ſhould be admitted on the part of 
the plaintiffs, that this action of indebitatus 


cc aſſumꝑſit affirmed the contract,“ yet if their 


payment of the bills was fraudulent, it would 
at once put an end to their claim of an allow- 


ance of the money as fraudulently paid. They 
granted, that, in cafe the defendants ſhould 


appear not to have been guilty of any, fraud, 
but to have paid the bills fairly and honeſtly, 
they would then have a right to enter into the 


point reſerved (as above) for future conſide. 


ration. : 52 
But they inſiſted that, upon ſuppoſition that 
in a common Cale, this fort of action would. con- 


firm the contract, ſo as to make the conſignment, 


ſale, and payment of the bills, to be conſider- 
ed as before any act of bankruptcy committed, 


and, conſequently, that the defendants would 


be intitled to retain what they had paid upon the 


Bills; (for every thing that could be alledged 
by the defendants, muſt, pro hac vice, be ad- 
mitted, upon a previous bar to their going in- 


to the queſtion;) yet the bar of FR AUD would 
deftroy any demand they could have upon that 
account. 5 | 

And the FRaupD which they charged upon 
the defendants was this, * That they were 
«© PRIVY to Sattertbwarte's infolvency, at the 
© time when they advanced the monies to diſ- 
<« charge his bills.“ FIR 


Upon this preliminary point only, or FRAUD, 


it was left to the jury: and, upon 2518 point 
only, they found their verdift. Upon hearing 
all the evidence, they were of opinion, That 
5 the tranſaction was fraudulent on the part 
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Firſt collateral 
point. 


* Vide 1 Burr. 
494» 


| „ 
dict for the plaintiffs, for the whole money, 


deducting only the commiſſion due to the de- 


fendapes, and the expences of the fale of the 


kk 3 the ground of the verdict ſhould 
be wrong, yet if it clearly appeared to us now, 
that, upon che whole, no injuſtice had been 
« done to the detendants; or if it clearly ap- 
peared to us row, © that the plaintiffs, by 
another form of action, could recover all they 
<« have got by this verdict;“ we think the 
court ought not to grant @ new trial. But if 
iijuftice be done to the defendants, by the pre- 
fent verdict, and if it be not certain and clear 
that the plaintifis might bave equal redreſs, 


& and recover as much by another furm of ac- 


fie, then we ought to grant a new trial. 

Two points have been argued, and urged 
on the part of the plaintiffs. 

Lit, That Pars the defendants were not 
$0 be allowed to retain for the bills: becauſe, 
(3K,) They were not paid till after an act of 
bankmuptcy ; (2dly,) This action (of indebi- 
aatus wffuninfit) only admits the ſale of the 
goods, and nothing elſe, but the agency of 


che defendants in het fingle reſpect ; and, 


(3dlv,) Fit admitted every thing, fo as to 
put the aſſignees in the very condition the 
bankrupt would have been, had be brought 
this action, yet a factor has uo lien for items 
of a * general account, (his lien being con- 
fined to his commiſſion and gxpences about the 
particular goods.) 

Theſe points have mot been at all conſidered 
an this action: and, therefore, it is enough if 


they are deubiful. They went off upon the 


Preliminary queſtion of the fraud being taken 


up and pur ſued, aud were never afterwards 


taken 


me ae nd end: A gore mb pure "ws 
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trial. 


bankrupt and the contract, throughout the whole 


10 conſequence of the defendants being factors, and 


| they have a right to have it tried and con- 
fidered. 


was, « That, in an action of TROVER, the 


L 31 
taken into any further conſideration at the 


We are not clear that this action of in 
tatus afſumpſit does not affirm the power of the 


tranſaction. Where ſuch an action is brought 
by aſſignees of a bankrupt's effects againff a 
vendee of goods, it affirms the ſale, and alſo 
the payment to the bankrupt oi any part of the 
price. It is agreed here, that it admits the 


rr — mo — 
r e . 


allows a lien for cemm'ſion 214 expences. 
“ That a facter has atio a lien upon goods 
e conſigned, (wwhilf they remein in his Peſſeſs 
« Hen) tor 1 Pos of a general account with 
ec his principal,” has been ſolemnly “ deter- In the caſe of 
mined. However, the prefent caſe differs Ryze - 
from the caſe of Krutzer v. M ilcocks, where it 
was fo determined: for there, the Cafbor re- 
mained in poſſejjion of the goods; but here the 
goods have been old, and turned into money. 
In ſuch a cafe, there never was a doubt but 
that mutual items ot account might be ſet off; 
the demand and recovery can only be for the 
balance. Therefore it is impoſſible to ſay, 
that the queſtion the defendants would have 
made upon this point, had they been permit- 
ted, may not be very material. And if it 
might have been material to their defence, 
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2dly, Another matter gone into at the trial, Second collateral 
and urged by the counſel for the plaintiffs, PIN 


« plaintiffs might certainly recover the value 


cc of the ooops, without making any al- 
& Jawance.” | 


- Mr. 


roman — — 
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Mr. inn convinced me, that it would de. 
pend upon a variety of circumſtances, (ſome 
of which he offered to lay before us by affida- 
vit,) which were not gone into at the trial, 
becauſe the counſel for the defendants were 
ped and cut ſhort, by the preliminary bar 
of the fraud, which was alone ſufficient to in- 
validate their claims as upon a fair tranſ- 
action. 
I do not chooſe to fay more particularly 
what. may poſſibly afliſt the defendants in an 
action of trover, becauſe I would not preju- 
dice the matter: it is enough to ſay, © it: does 
de not ſufficiently appear to us, that they could 
« make 10 defence to an action of trover.“ 

This makes it neceſſary to examine the 
GROUND of the verdict, which eee from 
the direction given. 

J will admit, “ that the evidence * 
tc the fact, and every concluſion: deducible 
« from it:“ but I cannot think that the fact 
ſo proved, or concluſion ſo drawn, amounts 


to that offence which the law calls R Aub, to 


avoid the debt. And in examining this mat- 
ter, we mult remember, that, pro hac vice, 
the whole tranſaction is admitted to be Mere 
any act of bankruptcy. = 
Mr. Norton rightly ſaid, that * 18 
fe fometimes mere matter of fact; and /ome- 
* times, the concluſion of law from: fats? ' 
So is high treaſon. Levying war is mere 
matter of fact: compaſſing the death of the 
king, is a legal concluſion from facts. S0 it 
is almoſt as to every other offenee. | 
Fraud often is a mere falt; as when it ea 
pends (as on a policy of inſurance, for in- 
ſtance,) upon what the party ſaid or did; or 
It Map be, and ofen 15, a queſtion. of lau. 
5 Suppoſe 
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"Suppoſe a creditor, knowing a trader likely 
to break, © conceals it from the knowledge of 
other creditors, till he gets, even by threats 
of legal proceſs, payment of his debt before 
any direct act of bankruptcy, and the aſſig- 
nees ſhonld inſiſt this was a fraud, and that 
he ſhould refund: this is a matter of law; 
and the da- would ca <« that this was ot frau- 
« dulent.“ 

Suppoſe a man, bond fide, lends money to 
a trader upon a mortgage, after an act of bank- 
ruptcy without notice, and then knowing of the 
commiſſion of bankrupt and aſſignment, gets 
in an old term, even for little or no conſi- 


deration, and the aſſignees bring an eject- 
ment, and it becomes a queſtion, «© whether 


« this be a fraud, or not; this is a matter of 
law: and the law will ſay © it is u fraud; 


for the mortgagee had a right to do this. 


The evidence of fraud in his caſe, as ſtated 
by the report, are the following letters. The 
firſt is dated Briſtol, 5th May, 1752, ſigned 
« Devonſhire and Reeves,” and directed to 
Milliam Satterthwaite. | 

« We wiſh you had been open, and e Us 
« 17 time how your affairs ſtood. —It appears 
« to us very evidently, you have riſqued your 
<« reputation and credit on the faith of thoſe 
« 8. Do but conſider where you muſt have 
{© been in point of reputation, had we done 
« otherwiſe than we did. It is now over; 
« and we will not do any thing that ſhould 
e leſſen your credit—therefore ſhip not an 


& ounce of: goods more, till your affairs arc 


c ſettled .. | 
The next letter is Jateth Briſtol, 1 &h May, 
1752, ſigned © Devonſhire and Reeves,” and 
an to William Satterthwaite, merchant in 

Briftol, 
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Briſtol, and contains the following paſſage:. 
« We cannot help being uneaſy to think you 
© have drawn on us again for 120-1. Really 


e vou will make us let your bills go back 


te proteſted, in ſpight of our inclinations. We 
« will pay this; but take notice dont draw 
« another : we friendly hint it.” 


The next letter is dated 25th June, ſigned | 
and directed as above, and is thus: i. 


« iam Satterthwaite, eſteemed friend - We 
<« really fear theſe proceedings will greatly hurt 
ce your credit in the eyes of every judicious 
<« perſon: it is very natural to think that will 
« be the conſequence. For our part, we 


«© would make a thouſand ſhifts, rather than 


cc trifle with our reputation, as you do with 

cc your's—it's a matter well worth your ſe- 
. * ; * 

cc rious conſideration. 


« P. S. Incloſed we return you Lielenrood's 


cc draft 1501. which, with one ſhilling poſt- 
te age, place to our credit. This is ſuch a 
© thing we never did before, nor ever will 
egen 
The next letter is dated 27th June, 17 52, 
ſigned as before, and directed to William Sat- 
terthwaite. After referring to the laſt, it goes 
on thus —<© In this laſt letter, thee mentioned 
e nothing, of remitting for Liebenrood's bill, 
c which thee ordered us to ſend for from Lon- 
« don four days before due, (which we did, 
<« and returned thee in our laſt,) though thee 
c promiſed us faithfully to remit for the ſame, 
cc Jaſt fixth day was a week, and having had 


<« ſundry letters that take no notice thereabout, 


« w&cannot help thinking and ſaying that 
cc thee friſſes with thy creditors and us. We 
« are fo much in want of money as thee canſ} 
« u be; and had we thought thee wouldſt 


| | have 


(mn } 
te haye treated us in this manner, we would 
«not have advanced one quarter of the fam, 
© to be allowed 10 l. per cent. The diſap- 
© pointment to us gives more uneaſineſs than 
« all the profits of a year's trade will do us.” 
The next letter is dated 14th Fry, the ſame 


year, and ſigned as before; and is as follows: — 
Mil iiam Satterthwaite, Eſteemed Friend, So 


c much for your affairs in and under our care, 
« which ſhall be managed * all care and 
« frugality. 

« But what next we ſay, Soy to Us in a 


« very odd light—For Edward Wilcox has been 


« with us, and ſays you have made over our 


N goods on the Sarab and Martha, If true, 


“ gives us juch ideas that we dare nei put pen 
« to puper to fay our fentiments. If you ſend 


c us any more bills-—if ever we do return a 


« pill, we will return your g. 
The next letter is the 28th July, the babe 


year, ſigned as before, and is as follows: 


« Willium Satterthwaite, == The Sarah and 
« Martha, your iths. The Carolina, how 


* much? Tell us: tor c muſt fecure us, by 
* a bill of fale of rach,—that is your parts 


„ unleſs: you ſend here ſome ſecurity—Say, 


<« your father M ＋ join in a bond, or fome 


% good man. Claimants will call. upon us, 


for their proportions of cargoes we have 


© fold; as Torchetts did of the rice. We are 


wil ing to ſtand by you as far as we can with 
prudence: but an undoubted eonnter-fecurity 
« wwe muſt havc==we dread the conſequences of 


_ © theſe repeated ſtrokes we very much faſ- 


e pect, you have not the money—we muſt have 
& your affairs cleared up. Whatever you are, we 
care aingſt brovten-bearted, to ſee bow you are 
F going vn, and have of lale. And what will be 

e 
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te the conſequence, if you are worth 3000 l.? 
t We know; and have ſeen, the conſequence 
1 «© elſe where. 1 th 

| : Some vague ſuſpicions beſide, have been men- 
fioned at the bar, by the counſel for the plain- 
tiffs: as; that they were all of them Quakers, 
and endeavouring to play into each others 
hands, to the prejudice of Sa/zertbwaite's other 
creditors; that Satterthwaitèe had broke be- 
fore; that all the bills were after May ; (which 

the other ſide denies.) © we; ts 47 
But as I proceed upon allowing the evidence 
to prove the concluſions contended for, it is 
only neceſſary to examine what thoſe conclu- 
ſions are. The report ſays, © that a falſe cre- 
« dit was given the bankrupt; i. e. he 
would have broke openly, unleſs they had lent 
him money. The counſel for the plaintiff ſay, 
the defendants lent him money to keep him 
from failing, ill his ſhips and goods might 
come home, conſigned to themſelves, or even to 
the bankrupt's own hands: whereas, if a com- 

miſſion had iſſued before that time, the 4 
fignees would have had them. 

It was left to the jury, that if they believed, 
from the evidence, that the defendants knew, 
or underſtood, the bankrupt's circumſtances to 
be inſolvent at the time they paid his bills, they 
might find againſt him, upon the ground of 
FRAUD. And they found 1n the affirmative, 

Had the queſtion turned upon the validity 

of a payment made after an act of bankruptcy 

„ Vide. 1. committed, within the act of 19 G. II. c. 32.* 
(which was one of the points made at the trial,) 

the direction would have been quite agree- 

able to the terms of that act. But, as the 

queſtion was, * Whether, ſuppoſing the whole 

« tranſaction before any = gp"? — 


« com- 


— 
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committed, the defendants were to be ex- 
* cluded from claiming ſatisfaction for the 
money they had advanced upon Satter- 
© thwaites bills, by reaſon of their fraud in 
advancing it; —we are all of ee 
that the direction was a4 MISTAKE.” ws 

It is xo fraud for a factor, knowing the cir- 
cumſtances of his principal to be deſperate, 
and believing that he muſt break unleſs he can 
procure. credit, to advance money upon his bills, 
to ſave him from an immediate failure. On the 
contrary, it is an honourable, friendly, and 
generous act. No prejudice can ariſe but to 
the lender himſelf. He may loſe the whole, or 
the greateſt part of the money ſo advanced: 
but the principal 's eſtate, if he breaks, is by 
ſo much a gainer, or ſome particular creditors, 
to whom this money has been paid, are gain- 
ers. It, by this aſſiſtance, the principal has 
the good luck to tand his ground, he and all 
his creditors are $encfitted : but none of his cre- 
ditors can ſuffer by the advancement of money 
to their debtor. Many beneficial inſtances of 
this kind have ſaved the moſt conſiderable 
houſes from ruin. 

F the factor truſts that effects of his prin- 
cipal will come over from abroad, conſigned - 
to him, by which means he may acquire à lien 
| upon them for his reimburſement, the fator's 
conduct is a lietle more prudent; but ſtill it 
is free from all colour of fraud. It is the 
| uſual method of dealing between principals and 
factors in good credit; the latter advances 
money upon the faith of confignments: but 
when a factor; knowing his principal-to be in 
great diftreſs, and in immediate danger o, fail. 
ing, advances er upon he faith © that © 
, Vene 2 & + $ . N effects 
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* effects beyond ſea wil come over configned 
«to him,” he acts meritoriouſſn . 
The richeſt man in trade may be ruined, 
while, his effects are abroad; and not in his 


own power, to anfwer” immediate demands 
upon him, (which was the cafe of the Mood 


wards, who could not fave themſelves from 
failing, though they had ſufficient to pay 30s. 

in the pound. 55 But the factor may actualhy 
ſave him by this aſſiſtance, till they come 
home: and yet the factor hirnſelf runs a great 
riſque, and truſts to a precarious ſecurity. For 
the goods may in fact be conſigned originally 
to another; or the conſignment to him may 
de countermanded ; they may be old; they 
may be mortgaged, or burnt, or loft; and never 
come into his poſſeſſion. ſo as to give him any 
lien: and it appears by the letters that have 
deen read, that, in this very caſe; Satteribruaite 


unworthily made over to other perſons part of 


the goods to which the ene ns ruſted 
for their ſecurity. 

A mortgage of ſhips added; or * cargoes 

upon the high ſeas, - by a trader; to any body, 


is good, notwithſtanding the clauſe in 21 Fae: I. 


c. 19. though poſſeſſion has not been ac- 
tually delivered: for a bill of ſale is all the 
poſſeſſion that can be ee till the thip 


comes home. 


There ſcarce happens a- bunkeupkey: in 
which it does not appear that a fictitious cre- 
dit has been acquired by drawing and re- 
drawing bills of exchange, and by accepting 
and indorſing promiſſory notes: yet there ne- 


ver was a doubt, but that the perſons lending 


their names, by which they render themſelves 


at laſt liable, may come in as creditors. - The 
10 nn of a man who my actually paid bis * 


* 


C> 
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to ſupport che credit of another, is infinitely 
ſtronger than that of lending a name only, 
without advancing any money at all. 

There cannot be a greater paradox, than 
that a man ſhould be guilty of a fraud, in 
lending his money with 10 other proſpect but 
the chance of being repaid it. 

A notion, © that lending money to traders, 
© knowing them to be in dubious, tottering, 


< gages or liens, is fraudulent; and, conſe- 
6. ©'quently, the contract void in caſe a bank- 

cc ruptcy enſues; 
tile dealing into inextricable confuſion. Men 
lend their money to traders upon mortgages 
or conſignments of goods, becauſe they ſuſpect 
their circumſtances, and will not run the 8 
does their general credit. 

Though we have all been clearly of opi- 
ef that no concluſion attempted to be 
drawn from the evidence in this caſe, allowing 


it to be true, amounted, in point of law, to 


the offence of fraud, and a forfeiture of the 
debt on that account; yet I have ſo great a 
regard for the authority of my brother Noel, 


(whoſe knowledge and experience is as great, 


and his opinion of as much weight, as any 
man's, both in courts of law and equity, ) that 


I was defirous to talk the matter fully over 


Vith him; which I have done. 


He ſays, : the point upon which the de- 


Of lending mo- 
ney to traders 

known to be in 
4 or diſtreſſed circumſtances, upon mort- dubious circum- 


ſtances. 


? would throw all mercan- 


-feridants cafe is now put, and which was re- 


- ferved for his opinion if it ſhould be neceſ- 


- -fary, was not explained, or underſtood at the 
trial, as it is now: and the queſtion of fraud 
Was fo intangled, by not diſtinguiſhing this 


_ caſe from that of a factor having goods in his 


„Polen conſigned to him before an act of 


U 2 bank - 
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bankruptcy; and, after knowledge. of an- at 
of bankruptcy, advancing money to the bank. 
rupt, with a view of covering the effects, and 
playing them into his own hands, in be 
fition to the bankrupt' s aſſignees. 

But in this caſe, where the factors did not 
know of the act of bankruptcy, he is now 
fully convinced that the facts did 20 amount 
to fraud, and that the j jury ſhould have been 
ſo told; and concurs in opinion, that there 

: thould be a new trial. 
e pact Tf we did not grant it, the precedent of * 2 
n Eyde muſt be followed ; Where a bill in 
Chancery was brought by the defendant at law 
in an action upon an indebitatus aſſumpſit, be- 
cauſe allowances, which ought in jullice to 
have been made to him at the trial, were not 
made. Lord Hardwicke Was, f in that caſe, 
under great difficulties. how to proceed, upon 
ſuch a ground, to give relief in equity: but 
the ſtrong juſtice of the caſe prevailed upon 
him to ſhew ſuch a diſpoſition, as induced the 
aſſignees td conſent 'to the allowance, and 
make a ſatisfaction agreeable to the real juſ- 
tice of the caſe. 


We are all of opinion that the ral be 
made abſolute for a New TRIAL : but the new 


trial muſt be upon payment of cosTs. 
RULE made ABSOLUTE for a e trial, upon 
payment of coſts. LY 
N. B. The aſſignees acquieſced; and ne- 
ver tried the matter again in chis action, nor 
brought any other. 


Friday, 20 Nov. This was an ejectment for certain copyhold. 
lands within the manor of Barnes, in_the 
liam Clymer v. county of Surry; in which manor there is a 


1761. Wright, 
ex dimiſſ. Wil- 


44. 2 Ces. ill. cuſtom of e Fg ſh. 
B. R. 3 Butr. 
1244 
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Ws leſſor of the plaintiff, William Chmer, Ejectment. 
made out bis title, under a regular and un- eee 
diſputed will of his grandfather, Jobn Clymer, intrument, and 
dated 17th February, 1742, and executed in reer ge, 
the preſence of three witneſſes, Ae of another queſtion 
u 
his freehold,” as well as of this copyhold eſtate, latter inftrument 


to the leſſor of the plaintiff in fee; the teſta- nor forged, if ir 
tor, John Clymer, having previouſly ſurren- of 3 
dered the copyhold to the ule of his WK. ee e 
The title of the defendants (who were pur- the legality and 
chaſers under another Y/illiam Clymer, ſecond 333 
and youngeſt ſon of John, and uncle to Wil. fered and re- 
liam, the leſſor of the plaintiff,) depended up- cn to im- 
on another /#b/equent will (or inſtrument which inſtrument, The 
they called a will) made by the ſaid John, as e ery 4 
they alledged, on the 20th of September, 1745; for the plaintiff 
which, they contended, was at Jeaſt a REVO A:. ka mares — 
TION of the former will in 1743, And if it sis. 
be only a REVOCATION of the former will, then, Moron mor dhe 
William, the youngeſt ſon of Jain, mul inherit ground of miſdi- 
as heir in Burrou 95 Engliſb. ene s 
This will or F den of 1745, (which 
was not under ſeal,) was all written by one 
William Medlicott, who was ſon-in-law to the 
faid John Clymer, (having married his only 
daughter Amey.) 
Ir was alfo indorſed on the back, in the 
Jame hand-writing of the ſaid William Medli- 
cott, in theſe words“ The covENANT and 
«© AGREEMENT of John Clymer :” and it was 
witneſſed by the ſaid William ge, and 
one Elizabeth Mitchell. 
The body of it was 1n theſe words: Know 
all men by theſe preſents, That I J Cly- 
« mer, of Barnes, in the county of Surry, 
« Gent. have this day covENanTED and 
* AGREED in the manner and form follow- 
6 ing, that is to ſay: For natural love and 


3 « affection 
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« affection Wich J have and bear to my ſan, 
« and. daughter, and grandſon, herein after 
ce named, I do make, cunſtitute, and appoint 
te the ſeveral eſtates and ſums of money fol- 
« lowing, after the deceaſe of myſelf and 
& Amey. my wife, to come to and be given 
«© to them. Bur firſt of all, my eſtate called 
ee Barnes and Hepton, to my wife for her lite; 
© and, after her deceaſe, all that eighteen 
te pounds a year, to my fon William Clymer, 
ce for his life; and, after his deceaſe, to Wil. 
« liam Clymer, my grandſon. And as to all 
ce thoſe copyHoLD meſſuages, lands and te- 
cc nements at Barnes, in the county of Surry,” 
(which is the eſtate in queſtion) © to my 
ee daughter AMzy, tbe wife of William Med- 
<Jicort, her heirs and affigns for ever; to take 
« and hold the ſame after the immediate 
e death of myſelf and ſaid wife, and not be- 
c fore. Dated 20 September, 1745. John 
cc Clymer. Witneſs, Elizabeth Mitchell —IWi. 
ce ham Medlicott. © 
It happened, in fact, chat this Amey Med- 
Mis daughter of John Clymer, and wife of 
this William Medlitott, died before her father. 
In order to be better underſtood, I will 
give a ſhort pedigree of the family, and ſpe- 
BY the particular tinfes of their reſpective 
eaths. 
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Old John Clymer, the teſtator; | 
ſeiſed in fee, died in April 1746. 
He had iſſue by his wife Amy, ] in his life- time, | 
two fons and one daughter. viz. 7 Feb. 17 45 


1 FLY "Re — 


Amy, wife of old. 
| JohnClymer,died 


lohan Cn, - William eee Amy Clymer, | 
eldeſt ſon, died ſecond ſon, died married Wil- 
in his father's November 1747, liam Medlicott: 
life-time, leav- a widower, with- ſhe died in her 


ing iſſue a ſon out iſſue. _ father's life- 

and a daughter. | | time, viz. in 
N | January 1745, 

n — — Wo iſſue. 


William Clymer, Amy Clymer, 


ker of the en died an infant. 


"ook 15 death of old John Clymer, i in 1946 
his ſecond ſon, William Clymer, was admitted 
to this copyhold eſtate (the premiſes in queſ- 
tion) as heir in Burrough-Engliſo the above 
mentioned will of old hn Clymer, in 1743, 
being then UNKNOWN to every body except 
the aboyg named William Medlicott, who had | 


it in his poſſeſſion, but ſecreted it. 


This Milliam, youngeſt fon of Jobn, enjoy- 
ed the eſtate until 1751; and afterwards fold 
it to one Penley. Penley was admitted, and 
aliened it to one Mitchell, who was advanced 
in 1751; and afterwards fold part of it to Lit. 
tler, one of the preſent defendants, who was 


admitted to that part: the other part deſcend- 


ed to Penley's heir, who was admitted thereto, 
and then fold it to Pelham, another of the pre- 


{ent detendants, who Was alſo admitted in due 


manner, 

During the time of all theſe tranſactions, 
the leſſor of the plaintiff was at firſt a minor, 
then at /ea, always poor, and remained igno- 


ram of the will in 1743, till the death of 


William Mealicott, who produced it when dy- 
ing, and directed it to be delivered to the 
leſſor gf the — 


4 William, 
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| Milliam Medticott died in May 1747. He 
1 had the cuſtody of Soth wills, till a ſew weeks 
8B before his death, The latter will was found 
among his papers. The former was delivered 
by the ſaid ike Medlicott to one Edrwards, 
was, about three months after, delivered to 
William Clymer, the leſſor of che plaintiff, who 
was then about two years. under age, but 
proved] it in 1751. 


tiff did not bring this ejectment till after an 
acquieſcence of fourteen or fifteen years from 
his uncle's firſt admiſſion to it, upon old Fobr's 
death, or at leaſt, without the nephew's ſet- 
ting up any claim within that time; during 
which his uncle William, or the purchaſers 
under him, had been in quiet poſſeſſion. 
At the trial; the leſſor of the plaintiff pro- 
duced and proved the will of 1743, under 
which he was deviſee of this eſtate in fee. 
To encounter this evidence, the defendants 
| oraduced. this will, or inſtrument, in 1745 
and both the witneſſes to it (Elizabeth Mitchell 
and William Medlicott) being dead, they prov- 
ed their hand-writings, and alſo the hand- 
writing of old Jabn Chmer, in the common 
and ordinary form. 
Whereupon the plaintiff? 's counſel infiſted 


place, an abſolute rorGERY ; and, in the next 
place, that, in point of law, it could xor 

operate as à REVOCATION of the will in 1743. 
And they called Mary Victor, lifter to the 
bald William Medlicatt, who was one of the 
ſubſcribing witneſſes to the will, or inſtru- 

Gs pt . en UA Vittor ſwore, 
110 1 5 4 

| is * 


about three weeks before his death; and it 


After this diſcovery, the — of the = 


that this will or inſtrument was, in the fr | 


1 29% J 


That whilſt {Ke was attending her faid 
e brother William Miedlicott, in his laſt illneſs, - 
9 and about three weeks before his death, he 


pulled out of his boſom the will of 1743, 


tc and ſaid it was the TRUE will of John 
, Cy mer; and then delivered it to her, with 
de directions to deliver it over to Villiam 
Clymer, the 1effor of the plaintiff, or to Mr. 
e Faulkner.” And ſhe added, © that one 


« Edwards was preſent at the time.” 
This Edwards (who: had been already called 


* the part of the defendants, to prove the 
hand- writing of Elizabeth Mitchell, one of the 


witneſſes to the will or inſtrument of 1745, 
on being croſs- examined on the part of the 
laintiff, confirmed Mary Victor's evidence; 
«That Medlicott did pull the will of 1743 
* out of his boſom, and gave it to her with 


e ſuch directions as ſhe had depoſed:” 


Upon Mary /ifor's cross-eramination by 
the counſel for the defendants, ſhe not, only 
perſiſted in what ſhe had before depoſed, but 


alſo added, that at the ſame time that Milliam 


Medlicott produced the will of 1743, as the 
true W1LL of old John Clymer, HE Ack NO W- 


- LEDG!'D and DECLARED to her, © that the faid 
«© will or inſtrument of 17455 Was FORGED BY. 


te HIMSELF.” 


No objetiion was made to this evidence, by 
Fo, counſel for the defendants, at the trial. 


The judge and jury (a ſpecial one) peruſed 
and examined the two inſtruments of 1743, 


and 1745, and their different ſignatures;— 


and took notice of the circumſtances of the 
latter, being all of the hand-writing of this 


William Medlicott himſelf; and diſpoſing of a 
fee to Mealicott's own wife: and upon the 


7 3 they w were all, of opinion cc that it was 


be 4 
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a rok ERY.“ And the judge directed the 


to find for the plaintiff ; which they did. th 
On Tus/day,. 10th. November, +1763, Mr. 1 
1 moved, on behalf of the deſendants, for - 
a new trial; upon the foot of a mi/-direfion 956 
hy the judge who tried the cauſe, upon a point ir 
of evidence and a rule was made to ſhew cauſe N 
why the. verdict ſhould not be ſet aſide, and a pe 
new trial granted. of 
This cauſe coming onto be argued e 19 
Igth November, 1761, ) Mr. Juſtice. WIIMor "I 
Bog? Burrows reported the * evidence from Lord Chief Juſtice T 
ays, I have al- 
readyendeavour- 1//Wies, who tried the cauſe, and who was ſatiſ- in 
4404 pus ee hed with the evidence; and reported that no re 
e together, 
as clearly as 1 was Mettiun war made at the trial, to the evidence 5 
adde. given by this witneſs, Mar Vicon. ce 
Mr. Juſtice Milmot having made his report, 73 
and ſeveral additionel circumſtances, not mentimed 60 
in the report, having been agretd hy the counſel cc 
on both fides, . cc 
Mr. Norton proceeded. He objected to the - 
admiſſion of . this evidence, as being only HrAR- Fe 
sa evidence. What Mealicott ſaid, ought of 
not to be admitted or regarded: for it was not | 
ſaid upon cath, nor was there any opportunity b 
WM crofs-examining him. 0 
Indeed this: evidence would have been of b 
Tacks or no weight, even if he had given ſuch 71 
a teſtimony HIMSELF z. after having himſelf 4 
Jolemoly attefted this will, as a witneſs to it. 0 
This pretended declaration was made near fi 
blen —— ago (for he died in 1747 ) and 1 
the gjectment Was not brought till 1761. 0 
This ſort, of evidence ſhall not overturn a title 1 
confirmed by ſo many years poſſeſſion. 2 
Beſides, we are a puncheſer for a valuable p 
canfiderarions under the heir at law; to Whoſe 1 


"ne no objection was ever made. 


9 3 
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Mr. Eliab Harvey, for the plaintiff, adrnitted 
the Poſſeſſion to have gone in the courſe of 
agſcent in Burrough- Engly 4% but obſerved that 
the granting new trials is not ſo neceſſary in 
gellment as it may be in other caſes; becauſe 
Wis ealy to 75 — another ejectment. 1 7 

As to the length of lime they have been in 
poſſeſſion ili iam, the grand-ſon (the leſſor 
of the plaintiff) was poor, a minor, at fea, and 


ignorant of the will in 1743. 


Our title ſtood upon an ' mexceptionable + will, 
Their's is rather a deed of. covenants : but t 
inſiſted upon it as @ rnd alt, and 1 
revocation, 


Cw. HT 


| We called this Mary Virtor, n | to give 
evidence of the forgery, but to impeach the c 
of their Tide William W a TY 
If Mediicott had been living, he muſt have 
been called to prove the will. And if he had 
owned © that he forged it, it could nat have 
been eſtabliſhed : or 75 he had proved tbe execu- 
tion of it, we ſhould have been at Gherty 10 diſ- 


credit his perſonal evidence, by /hewwin ng. 50 ; 


* be had himfelf owned it be a forgery; 
ſurely; we may give the SAME eyidence. e 
is dead, in contradiction ta the proof made by 
ether perſons of his hand-writing. a 
In this ſecond inſtrument o 1745, there is 
a diſpoſition to . Medlicott's wife, in fee: the 
died before the teſtator. But it was a. li . no 
fanny . nor even 4 e FR 
- 3+ 


Co Io 


| . 
This is the verdict of a pecial jury. And 
Lord Chief Juſtice Willes compared the papers, 


and declared that it bore the appearance of 


« a forgery.” The jury thought ſo too. And 


their verdict ought to ſtand. 


Lord MansF1ELD ordered both the wills or 


inſtruments to be produced here to-day :' to 
which time it was adjournd. 
And they being now, accordingly, produced, 


Mr. Norton, for the defendants, proceeded, to 
the following effect. We could have proved 
this will, even without calling Medlicott, if both 
the witneſſes had been living: or if Medlicott 


himſelf had been alive and been called, he 


might have explained the occaſion of his ſay- 
ing ſuch words to ſuch a perſon, and at ſuch 


The conſequence of admitting ſuch evidence 


as this is, would be fatal: and no purchaſer 
under a will could be ſafe. OO SH 
Here were many notorious changes of the 
property; and an; abſolute acquie/cence all the 
time, by the leſſor of the plaintiff.” | 


"The wills are now both of them before the 


court. That of 1745, enures either as a will 
of copybold land, or as a good writing, to appoint 
be uſes of a ſurrender of copyhold land; or at 
leaſt, as a revocation of the will made in 1743. 
Firſt, It is a good will of copybold lands. 


Copyhold lands are not within the ſtatute of 


frauds: and no witneſſes at all are neceſſary to 


ſiuch a will. It is a good will under the ſtatute 
* 32 H. Vl, of Hen. VIII. * that ſtatute only requires cc that 


« it be a will in writing. 5 
J agree that here is no diſpoſition of the 


perſonal eſtate, or any appointment of an executor. 
But ſtill it is a good will of cagybold land: for 


neither of thoſe are neceſſary in a will of copy- 
Y | | hold 


I 
hold land. It gives an eſtate for life to his 


wife, with remainder to William Clymer, under 
whom we claim. And the eccleſiaſtical court 


have received it, and ſuffered it to be proved 
as a will. 7, 
. Secondly, it is a good inflrument 70 appoint 


the uſes of a ſurrender. 


Any writing is ſufficient for this purpoſe: f it 
needed not any atteſtation. . 


- Thirdly, At leaſt, it will OPErate. as a revo 
cation. | | 

Revocations are Favoured, both in law and 
equity. There are many methods of revo- 


cation; a will may be revoked by mere opera- 
ion of Jaw, without the intention of the party. 


A feoffment without livery, a bargain and ſale, 


without inrolment, a grant, without attorn- 


ment, are ſufficient to do it. 
But by his own at, a man may, by writing, 
revoke one will, without making another. 


Before the ſtatute of fr: auds, he might have 


revoked it verbally, by mere parol only. 
Am acc inconſiſtent with the will, though in- 
effeftual to the purpoſe it was intended for, yet 


being done by the maker of the will, is a 7e. 
vocalion; becauſe it ſhews his intention to re- 


voke the diſpoſition he had before made of | 


his eſtate. 
This writing fully ſhews the animus wont 


Which alone is ſufficient. . It is indeed a very | 


inaccurate inſtrument: but it is in Writing ; 


and he ſays © have agreed that my 


* Vide ante. 


« eſtate ſhall go ſo and ſo.” And this will or 


writing ſhews his intention of a total revocation 


of the former: for, by this, he diſpoſes of his 


land to a very different purpoſe, from the 


former diſpoſition of it, by the will of 1743. 
Boch wills were read in court. 


OT | Mr. 


— ee ee ene ee —— —— 4 _— C9 — — 
— LED — —— — 
a K A = wt wy 


— 
222 


I. 
+} 
31 
i, 
al 
. 
1 
. 
Hf 
1 
26 
1 
17 
74 
14 
' 
1 


+ 1 ; 

Mr. Hurdey and Mr. Lee were for the leflor 
t the plaintiff, I iliam Clymer, the grandſon. 

They obſerved that Mr: NVorton's Objection 
was confined to the evidence of Mary Victor, 
filter to William Medlicott, one of the witneſſes 
to the will of 1745: and they obſerved too, 
that her evidence was corroborated by the evi- 
dence of Mr. Edwards, one of their 0D 
witneſſes. 

Bur it was to be further beweg they ſaid, 
that the verdict was nor N on this evidence 
ov. For the e jury actually / and 
deliberately peruſed the will or inſtrument of 
1745, and upon ſuch view,  thſpettion, and 
examination, and upon all the circumſtances of 
the diſpoſition, they judged i it to be A forgery. 
—Beſides, uc objection, was taken to this evi- 
Pr ts at the trial. They might have objecded 

to it then, or demurred to it. 

As to acguigſcence.— The leſſor of che plaintiff 
was but ſeventeen years of age, when his 
grand- father died ; was always poor; and was 
at ſea, the moſt part of his time. 

But as to the gVvIDENCE irſel—It Was rift 
and legally admiſſible. It was not given in order 
to prove the forgery; but to DISCREDIT their 
. evidence, ariſing from the proof of Medlicott's 
hand; Medlico!t muſt have been called, , 
ling ;. and would have overturned the will or 

writing of 1745, by giving this evidence of 
what Mary Victor ſwears he owned to her, 
. The preſent proof i is only “ that he was 2 
te ſubſcribing witneſs.” * And this evidence 
might be and was proper to be given, to take 
off the. force of ſuch his arteſtation. As to 
the /egal Gas of this will or inſtrument oi 
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tion to it:: no ſuch intention appears. 
cations are u favoured now: the ſtatute of * 


ſhall be made. 
and ſales inrblled, and grants operate by rela- 


vocations of wills of copybold lands. 
has never been determined, „ that a will of 


L $3 1 
"Fir, It is 0 good-will of Land of a kind; 


were is no animus * og -publicariorr' : 
no mark of a will. a 


Secondiy, Neither can it dy; a ſufficient ap- 


Sojoitment of the-ujes of a ſurrender made tothe 


uſe of a WILL; when it is ot. a 467 "A al. 
nor even a teſtamentary appointment. 

- Thirdly, Nor can it operate as a REVOCK- 
tox of the former will. Here are no words 
of revocation ; no declaration of an inclina- 


Revo- 


frauds. ſetrles the point, in what manner they 
Feoffments to uſes, bargams, 


tion to che kle⸗tirie of the Eten : and a feoff 


ment without Hvery, a bargain and ſale wich- 
out inrolment, or a grant without attornment, 


are Only incomplete.” But a mere covenanf 


« t9 make a feoffment in fee, without more, 
is no revocation of a will: as was determined 


in the caſe of Montagu v. Jeoffereys, in Mart, 


9 and 1 Ro. Abr. 615. pl. 3. 


Little or nothing is to be found about re- 
But it 


4 29 C. 2. C. 3. 


copyhold is um within che ones. clauſe of 


« the ſtatute of frauds;” 

A will of copyhold lands cannot now be re- 
voked by parol: it muſt be by ſome other 20:1! 
declaring the fame. In the caſe of Eggleſton et 
al. v. Speke, 3 Mod. 258. the rb will did 
not operate as a revocation of the former; 
becauſe ĩt was not a good will in all particulars, 
and there was 70 A declared 1 intention. Nr. 
the 7g. S. C. 

But a mere covenant ind agreement will nor 
revoke a will. 1 Ro. Ar. 6r . pl. 3. Title 


Deviſe. 
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Deviſe. Letter P. And vet that was a cove- 
nant in purſuance of a marriage: en makes 
it a very ſtrong caſe. 

The words ( conſtitute and appoint,” are not 
teſtamentary words : nor is there any Publication 
of this writing. It is, not under. ſaal: which it 
ought to be, in order to revoke what is under 
ſeal : therefore, as an appointment, it cannot 
revoke the former will. It ought alſo to have 
been done in the preſence of three witneſſes, 
by the ſtatute of Fa uds, the twenty-fecond 
ſection takes care of the revocation even of 
wills of PERSONA eſtates ; though it does not 
meddle with the making them. 

And this is a ground for a preſumption, 
< that the legiſlature conſidered copybold wills 
rc to be within the proviſion of the ſtatute, as 
& to the revocation of THEM too.” | 
Ihe revocation in the preſent inſtance, muſt 
be extended to the will of the freehold, as 
well as of the copyhold, if it operates at all: 
it cannot operate as a revocation of part of 
the former will, and not as a revocation of 
another part. It muſt be an intention to revoke 
the whole : it muſt intend 10 give to another, as 
well as to take from the former. In the caſe 


of Onions v. Tyrer, 1 Williams, 345. Lord 


Cowper argues upon this principle, © that if 
« the ſecond deviſee took nothing, the firſt 
e deviſce could Joe nothing. But in this caſe 
now before the court, nothing is given to any 
other perſon. This covenant is no revocation 
of a will. 2 Peere Williams, 623. Cotter v. 
Layer. And it cannot take effect as a teſta- 
mentary revocation. The defendants cannot 
be purchaſers for a valuable conſideration, under 
a public. notoriety; and without notice of our 
claim. . All the -purchaſers were under notice fot | 
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a will: and the defendants conſulted counſel 
upon the validity of it. 

This evidence is admiſſibie; W it was 
the ſolemn declaration of a dying man to his 
neareſt relation; which is equal to an oath: 
for ſuch declarations of dying men have been 
adinitted as evidence even in caſes of murder. 


So that it ought not to be called cc ' MERE | 


« hearſay evidence.” 

But their objection comes 700 late; as it was 
not taken upon the trial: they even cro/5-exa- 
mined the witneſs. So is Lucas's Rep. 202, 
203. H. 12 Ain. B. R. Queen v. Corporation of” os 
Helſton, —< If counſel do not, at the trial, in- 
ce ſiſt upon an objection, there ought to be no 


cc new trial.” H. 2 Geo. 1, Hees. 40. | 


Anonymous, | 

Mr. Lee moved for a new wah becauſe his 
client had made a miſtake in point of evi- 
dence: and it was denied; becauſe “ vigilan- 
c tibus non dormientibus jura ſubſerviunt. . 

This expreſs evidence of the direct forgery 
came out upon Mr. Knowler's ROSS ,ͥina- 
tion of our witneſs (this Mary Victor; not e 
aur examination of her., 

Mr. Norton, in reply.— This will of 1745, 
ſays, © 7 appoint my lands to come to, and be given 
ce Ec. It cannot be a covenant ta ſtand 
ſeiſed: there is uo ſeal, no covenantee; and be- 


ſides, it is copy; of which there cannot be 


a covenant to ſtand failed. It muſt rener as 
a revocation. © *© 

Wills of copybolds are Tot wicking the ſtatute 
of frauds; either as to the mating or as to the 
revocation of them. They ſtand juſt as they 
did: the revoking clauſe can never extend to 
them, when bog CY clauſe does not. 

Your! TER ET ON IH As 


13 


poſt 1 9 
2.) (a.) 


( 1 

As to the caſe of Eggleſton et al. v. Speke, 
3 Mod. 258.—the nature of the eftate is dif- 
terent from this. This is a revocation of the 
will in toto, quoad the copybold land. 

A will may be good as to copybold, though 
bad as to freebold : therefore {o alſo may a re- 
vocation be, | 

An inſtrument may operate. as a revocation ; 
though it be void as to its profeſſed end and 
intention : as, for inſtance, a will deviſing land 
to a papiſt. 

As to the caſe in 1 Peere Williams, 345. 
there was ud intention to revoke the will, and 
let in the heir at law, 

But in the preſent caſe, the two ** of the 
teſtator are inconſiſtent. This is not @ covenant 
to do the thing; but aZually doing it: it does 
not refs in futuro. 

Nothing paſſes by a feoffment, becks livery; 
or by a bargain-and ſale, without inrolment; 

or by a grant without attornment: and there- 
fore in ſuch caſe there can be no reference 
backwards. 

Lord nen - Tha defendants came 
to the trial, appriſed of the plaintiff's title, 
and prepared to encounter it. 

There is no doubt as to the will of 1743; 
which is the plaintiff's title. The only anſwer 
to it, which the defendants now alledge, 15 
* that the inſtrument of 1745 has revoked it.“ 
And they do not ſuggeſt that they can give 
any new evidence in ſupport of that inſiru- 
ment, or the point of revocation, The jury 
have found for the plaintiff; conſequently, 
* that the will of 1743 was not revoked.” 
Lord Chief Juftice Villes is ſatisfied with 
the verd ct. This motion, therefore, and the 
argument in ſupport of it, as there is no pre- 
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tence that the defendants can mend their caſe 
UPON a NEW trial, 1s in the nature of an ap- 
peal from his opinion. 

There are three grounds, any one of which, 
if made out, is ſufficient to ſupport this verdict. 
If the inſtrument of 1745 was forged, if it was 
cbtained by fraud and impoſition, though not 
forged ; or, though duly and fairly executed, 
if it be no revocation. 

As to the firſt ground, the defendants com- 
plain, that the Chief Juſtice miſ- directed the 
jury, by leaving to them as evidence, the de- 


claration of Mealicott * that he forged it.” 


Anſwer. It came out upon their own exami- 
nation. They made no objection to it at the 
trial, and it certainly was a circumſtance proper 
for the jury to conſider. The competence of 
evidence depends upon the circumſtances under 
which it is given. 

The will of 1743 is ſet up after fifteen years. 
It was neceſſary to ſhew how it was ſecreted, 
and how diſcovered. The declaration of Med- 
licott in his laſt illneſs, when he produced and 
delivered it for the uſe of the plaintiff, is 
allowed to be competent and material evidence. 
The inſtrument of 1745 was equally in his 
cuſtody and ſecreted. The account he gave 
of it in his laſt moments is equally proper, 
even though it had been upon an examination 
by the plaintiff, (eſpecially as it was all written 
and witneſſed by him, and gave the premiſes 
in queſtion to his wife,) as the account was a 
confeſſion of great iniquity, and as he could 
be under no temptation to ſay it, but to do 

juſtice, and eaſe his conſcience; I am of opi- 
nion © the evidence was proper to be left to 
* the} jury.” 

X 2 . 


[38 9 
But, independent of this declaration, forgery 
or fraud was apparent. Medlicott appears to 
have been a bad man. It is all written by him, 
and gives the fee to his wife, in prejudice of 
John Clymer's male iſſue. It is worded as an 
irrevocable ſettlement ; without cauſe or con- 
ſideration. Miedlicotit never dared to produce 


1743, that the younger ſon might be admitted 
and poſſeſs the premiſes. 

But laſtly, This paper is No revocation. It 
is no will: and therefore cannot direct the 
uſes of the ſurrender. It is no conveyance. 
It is no agreement with any body. It does 
not purport having been delivered to or for 
the uſe of any body. There is no proof that 
it was out of the cuſtody of John Clymer before 

* Huis death. It ought not to have been out of 
bis cuſtody ; becauſe it is voluntary, and with- 
out any conſideration. He could not have been 

obliged to perform it. Then it amounts to no 
more than his bare ſaying, * that he intended 
c to make a will or ſurrender to the uſe of 
ce his daughter, in fee“ and did neither. An 
-INTENTION to revoke by a future act which a 
man cannot be compelled to perform, is no 
revocation, ill the act is done. All the caſes 
N ſo: and the reaſon is evident. 
It is to no purpoſe to grant a new trial; be- 
cauſe I am ſatisfied chat the verdict is, in every 
light; agreeable to the true Juſtice of the caſe, 

Was it a meaſuring caſt, or if the N 
had been ſurpriſed by che plaintiff's title,! 

ſhould have thought otherwiſe. 

"The defendants are purchaſers from the heir 
cf: a copyholder duly admitted. There has 
been a poſſeſſion above fifteen years, The 

title ſet 1 by che plaintiff | is a will _— 
| But, 
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But, be theſe favourable circumſtances as 
they may, the trial had 1s ſatisfactory beyond, 
a doubt: and the defendants cannot mend their 
caſe. Therefore it would be vain and vexa- 
tious to grant a new trial. PEP Pie f 
The three other judges declared their entire 
concurrence: but declined expatiating upon 
it, or entering into particulars, as Lord Mansfield 
had fo fully gone through it. . 
Per cur. The rule muſt be DiscHARGRD. 
This was an action on the ſtatute of 2 G. II. 


c. 24. F. 7. © For the more effectual pre- 


« yenting bribery and corruption, in the election 


of members to ſerve in parliament.“ 


The declaration contained five counts : — 
Firſt, That the defendant corrupted one Moore 
to vote for Lord Villiers and Sir Robert Burdett, 
by giving him five pounds five ſhillings ;— 
Secondly, A corrupt agreement to give Moore five 
pounds five ſhillings ;—Thirdly, A corru 
agreement to lend him five pounds five ſhillings 
upon a promiſſory note ;—Fourthly, A corrupt 
agreement 0 deliver the note to Moore on voting; 
Fifthly, For giving the note- and counter-note 


hereafter mentioned. A verdict was found for 
_ the plaintiff, and entered on the firſt count. 


Mr. Serjeant Hewitt, on behalf of the 
plaintiff, ſhewed cauſe againſt ſetting aſide the 
verdict ; which had been moved for, on the 
part of the defendant. _ 1 

Mr. Caldecott, on behalf the defendant, had 
objected, when he made that motion, 

Firſt, That the man did not in fact vote for 
the perſons he promiſed to vote for; but, on 
the contrary, voted for their opponents: and 
therefore the defendant, as he did not by any 
corrupt agreement, procure Moore to vote for 

e | them, 


oy 


Sulſton v. Nor- 
ton. M. 2 G. III. 
B. N. 3 Burr. 
1235. 

Action upon the 
Bribery Act. 
Verdict for 
plaintiff, 
Motion for a 
new trial. 

1. Obj. That 
the man bribed 
did not vote for 
the party on 
whoſe behalf he 
was bribed, and 
therefore plain- 
tiff ought not to 
have recovered, 
2. Obj. That 
the verdict ought 
not ta have been 
upon the firſt 
count, which 
was for a gift, 
i. e. for giving 
money. That 
there being 
counter notes, it 
was not a gift, 
b t a loans 
New trial res 
fuſed. 
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them, cannot be ſaid to have corrupted him 
to do ſo. 

Secondly, That the verdict ought not to have 
been taken on the firſt count, which was for 
giving him the money. 

To the rſt objection, the caſe of Buſh v. 
Rawlins, in B. R. P. & Tr. 29 G. II. was ſaid. 
by the Serjeant, to be a full anſwer, being in 

point. 

And in anſwer to the ſecond objection, he 
alledged, that the evidence given very ſuffi- 


$ ciently ſupported the taking the verdict on the 


firft count; and for the truth of his allegation, 
appealed to Mr. Juſtice Feſter, who tried the 
cnn 

Mr. Juſtice Fosrek reported the evidence 
to have been, © That the defendant gave Moore 
« five guineas, to vote for Lord Villiers and 


0 Sir Robert Burdett; that Moore gave him a 


ce note for it; and the defendant gave him a 
« counter- note, obliging himſelf to give up 
« the former note, when the condition ſhould 
« be performed.” 

Mr. Caldeco!t and Mr. Thurlow, for the de- 
fendant, thereupon obſerved, that the act of 
parliament fays, © Tf any perſon, Sc. ſhall 
e take any money, Sc. by way of gift, loan, 
« or other device :” and though the plaintiff 
has laid this ſeveral ways, he has taken a ver- 
dict as upon a GIFT ; whereas it appears in 
fact, NOT to have been a GIFT, but a Loan, 
or other device. EL 

In order to intitle them to take a verdict on 
the firſt count, they muſt have proved it to be 
a gift: which, it appears by the judge's report, 
they could not prove. And we have a verdict 
for the defendant, as to all the other * 
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The ſtatute expreſsly diſtinguiſnes between 
giſts, and loans or other devices. And fo in- 
deed does their dyn declaration: for the firſt 
count is founded upon the former; the four 
others, on the latter. | 

This action being upon a penal ſtatute, it 
therefore ought to be taken ſtrictly. 

This caſe, as it is laid, differs from that of 
Buſh v. Rawlins: the reſolution there does * |, Tt refolu- 
not interfere with this. For here, © corrupting © the giving a 
« Moore to give his vote,” muſt mean actually vp mags 
« procuring him to give his vote :” whereas * the eleQtion of 
the man did not vote ſo; and conſequently, « „ 
the other candidate (Mr. Luttrel) was not hurt, © was an offence 
at all, by what the defendant did. RY omega iP 

Lord MANSFIELD.— The firſt objection is © clauſe, altho' 


„ the man did 


in the nature of a motion for a new trial, on « not forbear to 
account of a m-direFion by the judge. 


© vote, but ac- 


| : 5 . © tually voted 
But the caſe of Buſh v. Rawlins, is in point. « for the oppo- 


And I wonder how it could ever be a doubt: . neat's candi- 
p date ; and that 
for the offence was completely committed by « there was no 


the corrupter ; whether the other party ſhall © need for the 


a | S & plaintiff to al- 
afterwards perform his promiſe, or break it. „ leage in his 


Secondly, As to the verdict's being taken {{ 4</aration, 


& that the man 


on a wrong count The evidence does ſupport „did actually 
» . (c . 
the firſt count. For this is a cirT: the note , 8'v* on forbear 


cc his vote, ac- 


and all the reſt is mere evaſion, colour, diſguiſe, « cording to his 

| 0 a U » * 

and device, to evade the law. _ Fan 
But F it were not ſo, the verdict was given 


generally for the plaintiff. If, by miſtake, it 


has been entered upon a count not proved; 


inſtead of the count which was proved, that 
is no reaſon for a new trial: the blunder has 


not injured the defendant. The court ought 


rather to rectify the miſtake, by ordering the 
verdict to be entered upon the right count, 
agreeable to the evidence, and conſequently 
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the truè ground upon which the 3 jury found for 
the plaintiff. 


However, the gift 1s the 7rue and proper 
count to take it upon: if it was really a loan, 
it would be 10 corruption. 


Mr. Juſtice Milmot held be This 


is the right and true count to take the ver- 
dict upon. 


Per cur. Rule diſcharged. 
Catherine Hou, Replevin — Avowory, that defendant took the 


widow, v. Ed- 
ward Strode, M. Cattle damage feaſant. 


6 Geo. III. C. B. 
: Wilden 289, Plea in bar the place in which, c. is part 


Replevin: avow- Of Zaſt-field, that plaintiff is ſeiſed of ten acres 
1y, damage fea- 


of land in B. and claims common of paſture 
fant. Plea pre- 
ſcription for in At Feld, when the ſame is ſown with corn, 


common, f om 
tne of cutting and it is cut and carried away, until it be re- 


and carrying a- ſown; and at a proper time put in her cattle. 
way corn, until 


pin ee Replication to the plea in bar, that there are 
Replication, a in B. two fields, Eaſt and Weſt-field, and that 


. the owners thereof intercommon while they 


charges the land lay not incloſed for a certain time. 
from the right 


Ln: 8 A cuſtom to incloſe, and that ſuch incloſure 
Inclofure. js freed from common of any other perſon, 
Rejoinder. De 


injuria ſus pro- and that the perſon fo incloſing, thereby frees 
priz. Traverſing and diſcharges all the unincloſed from all com- 


the cuſtom. 
Sur-16joinder mon, in reſpect to ſuch land incloſed. 


takingiflue upon That he incloſed the place in which, Sc. 


he cuſtoms 
* to which he had a right of common before, 


whereby all the unincloſed lands were freed 


from his ſaid right of common; and that the 


place incloſed ought to be free from common 
of any other perſon. 


5 Plaintiff vejoins, that ſhe put in the cate 


till defendant took them of his own wrong 
and traverſes the cuſtom to incloſe, c. 
Vide the lead. The defendant ſur-rejoins, and takes iflue 


tlength in 
Mien. on the traverſe. | 
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This cauſe was tried at the laſt aſſiſes for yew trial, for 
the county of Somerſet, the iſſue lying upon mif-direion of 


| the judge, u 
the defendant to prove the cuſtom ; it was re- the evidence 


rted by the judge, that the defendant pro- given for the de- 
five very old deeds, and ſeveral other trial, the = 


deeds, which proved the. cuſtom to incloſe ; he beins of opinion 


he had not ſuffi- 


| alſo. called ſeven old witneſſes, three of the ciently proved 


oldeſt proved the cuſtom to incloſe of their We <ftom» 


- whereas the evi - 


own knowledge, for a great number of years, dence did prove 


and that they had been told (when they were 


young) by very old perſons then living, that 


it was the cuſtom for the land-owners in theſe 
fields to incloſe; and ſaid that they thought 
any man might incloſe his land. As to the 


right. of common, whilſt the lands lay un- 


incloſed, ſome of the witneſſes ſaid, that ſuch 
owners of the unincloſed lands, had a right 


of common without ſtint, Shut that after any of 


them bad incloſed his land, ſuch perſon had no 

right of common at all in the ſaid fields, or either 

of them, 1 
Another witneſs ſaid, if a man incloſed all 


his lands in the fields, he loſt his right of com- 


mon totally; but that if he left any bit, only 


an acre, unincloſed, he uſed to enjoy his com- 


mon in regard to that acre, unincloſed, juſt 


as before, and uſed to put in any number of 


cattle without ſtint; ſeveral other old witneſſes 
ſwore to the ſame effect, and here the defen- 
dants reſted their caſe; whereupon the judge 


was of opinion that the defendant had not 


proved the cuſtom, which he ſaid was intire- 
that ſeveral of the witneſſes had proved, that 


if a man incloſed 19 acres out of 20, it was 

the cuſtom for him, in reſpect to the one acre 

not incloſed, to put into the unincloſed lands 

as many cattle as he pleaſed, without ſtint, 
and as he had done before he incloſed the 19 - 


Y ; | acres, 
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acres, and therefore, the judge was pleaſed to 
tell the jury, that he thought the defendant had 
not proved the cuſtom intirely; and that, if 
they believed the land incloſed in queſtion 
was diſcharged and freed from any perſon 
having a right of common thereon, they 
ſhould find for the defendant; if not, that 
they ſnould find for the plaintiff: whereupon 
the jury gave a verdict for the plaintiff. 

It was now moved for a new trial, for the 
miſdirection of the judge: iſt, For that the 
cuſtom to incloſe was fully and clearly proved; 
and, 2dly, That the right of common before 
incloſure made, was for cattle levant and couch- 
ant upon each perſon's unincloſed lands; and 
this matter is not at all in iſſue, but is ad- 
mitted on the pleadings, by both ſides: the 
right of incloſpre, with it's conſequence, vix. 
it's being freed from any perſon's former right 
of common thereon, was the only matter in 
iſſue; the other was a legal conſequence, and 
not traverſable, (to wit,) that the owner of 


ſuch incloſed land is barred of any future right 


to common on the unincloſed land in theſe 
fields; and what ſome of the witneſſes ſaid of 
common without ſtint, is nothing to the pur- 
poſe, for there is no ſuch thing as common 
without ſtint belonging to land ; common be- 
longing to land can only be for cattle levant 
and couchant thereon : that the cuſtom to 
incloſe was clearly proved, as appears by the 
evidence before ſtated; and, when the land 1s 
incloſed, it is freed and diſcharged from any 


perſon's former right of common thereon. 


And of this opinion was the whole court; and 
ſaid, 1ſt, That the parties agree by the plead- 
ings, that, while the lands in theſe open fields 
are unincloſed, all have a right of — 
EE | or 


TL a= 5 
for cattle /evant and couchant ; adly, The cuſ- 
tom to incloſe, and that the land as ſoon as, 
and while incloſed, is free from common, is 
fully proved: the 3d matter is a conſequence 
in oy, and wanted no proof, v/z. that, as 
ſoon as any perſon has incloſed, he has ex- 


_ cluded himſelf from any right of common on 


any of the unincloſed lands : and any judg- 
ment given upon this record, cannot be a bar 
to any other party who may claim common 


in theſe fields without levancy and couchancy. 


Per totam Curiam, the verdict muſt be fer 
aſide for miſ- direction of the Judge, and there 
muſt be a new trial. 

This was an action upon promiſes againſt 
the defendant, as agent for work and labour, 
Se. 

Plea— the general iſſue. 

The cauſe was tried at the Sittings after laſt 
Hilary Term, before BuLLER, Juftice, when 
a verdict was found for the defendant, by the 
direction of the Judge. 

Upon a motion for a new trial by Cowper, 
the following facts appeared from report. 

In the year 1779, the defendant, being 
Governor of Quebec, appointed Captain Sin- 
lair to the command of a fort called Michili- 
makinac, ſituated upon the lake 1 in the 
province of Canada. 

On the 17th of Auguſt, 1779, defendant 
tranſmitted certain inſtructions to Sinclair, re- 
ſpecting the government of the fort, in which 


he ſays, 


« You are to pay great attention to the I- 
ce dians reſorting to Michilimakinac, or fur- 
« niſhed · with neceffaries from thence. En- 
« deavour to preſerve them in good humour; 
« and attach them, by every means in your 
85 9 | power, 


Macbeath v. 
Haldimand, E. 
26 Geo. III. 
B. R. Durnford 
and Eaſt. I V. 
173. 
An officer ap- 
pointed by go- 
vernment, treat- 
ing as an agent 
for the public, is 
not liable to be 
ſued upon con- 
tracts made by 
him in that ca- 
pacity. The 
judge having di- 
rected the jury 
to find for the 
defendant upon 
that g ound, 
motion for new 
trial was made, 
as conceiving he 
had been miſ- 
taken in point 
of law, and, 
conſequently, 
miſdireQed the 
jury. Court of 
opinion the 
direction was 
right, and new 
trial refuſed. 
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ec power, to the King's intereſt.” - In a furs 

ther part of the ſame inſtructions he adds, 
Tou will draw bills of exchange for defray- 
*“ ing the contingencies incident to that poſt, 
9 10 "the manner practiſed by Major De Pey/- 
e ter, (an officer on whom that command had 
ce been before conferred, ) taking care to mo- 
< derate and reduce thoſe expences, as far as 
ce can be done, without injuring the King's 
«© fervice-- 
For ſome time K employed one Grant 
to diſtribute preſents among the Indians, and 
to procure military ſtores, &c. for the uſe of the 
garriſon: and to defray theſe and other expences 
drew bills of exchange upon. the Governor, 
according to his inſtructions. When theſe 
accounts came to the defendant, he made ob- 
Jections to ſeveral of the articles, as unneceſ- 


ſary, and exorbitant; and ſoon after recom- 


mended the plaintiff to Sinclair, by a letter 
dated the 16th of May, 1782, of which the 
following is an extract: 

« Upon an examination of the accounts, 
e accompanying your late drafts, for expences 
« incurred at Michilmakinac ; the articles are, 
« in general, charged at prices Song all 
« bounds of moderation. 

© Upon the compariſon of the prices made 
< here, the advantages taken of the neceſſities 
ce of the crown, by the traders at Michili- 
cc makinac, is ſhamefully obvious; and it is 


« more ſo in the account of Mr. Grant, who 


« appears to be an agent for government, 
« than in any other particular. 

« Perſuaded that you have fupplied your 
« wants from thoſe traders, in whom you 
« have had the greateſt reaſon to confide, I 
« find there is but little to be expected from 
| . cc any 


f 


1 
tc any of them reſiding at that poſt: which 
« induced me to make inquiry, if any per- 
« ſon could be found here more worthy of 
« the public confidence. A Mr. Macbeatb, 
« who will deliver this letter, and who has 
« juſt made application for a paſs, was men- 
ce tioned to me as a man of known and eſta- 
« bliſhed integrity; and, upon a more par- 


ce tiular inquiry, I find that he has always, 


« both here, and in the upper country, me- 
ce rited that character. I have propoſed to 
« him to ſupply the crown with ſuch quanti- 


ties of Indian corn and greaſe, as may be 


« wanted for the neceſſary purpoſes at that 
« poſt; and likewiſe all other articles which 


* ſhall occaſionally be wanted in the engineer 
« department, which he has undertaken to 


« do for 101. per cent, on the market 


“ prices at the place, (coſts and charges;) a 


< profit which appears to be reaſonable, in- 
« aſmuch as it is greatly. under that hitherto 
« charged.” 


(After ſome orders given relative to the 
plaintiff.) 


« Theſe inſtructions, and all others that 


& concern the intereſt of the crown, I am 
te perſuaded that you will cheerfully give 
e him.“ 

A letter from the defendant to the plaintiff, 
Vated May 17, 1782. 

« Having thought it fit to direct Lieute- 
e nant-governor Sinclair, commanding the poſt 
of Michilimakinac, to employ you in ſupply- 


c ing ſuch quantities of corn and greaſe, and all 


ce other articles, as ſhall be wanted for the uſe of 
« the crown at that poſt, in conſequence of 
te your offer to furniſh the ſame at the rate of 
'F den Per cent. on che coſts and charges pac 
cc an 


Ce Cee ns 


* ZD— — — — — 
— 


r 


pr wut — — 4 
4 * 3 * 
r Of OS A I ]ð ¹ . . III ers ne 


Ep DICE Fe 


N 
* 
4 ” 
"IF 
11S 
is 
$7 
* 
} 
4 my 
. 
* 4 
#1 4 
tj 
4 
Ti 
by: 
: * 
1:85 
| * 
1 * 
CE. 
FI 
i 
. 
. 7 
Y : 
I 
- 4% 
y : 
. 1 
N 
q La 
5 
1 
13 
4 : : 
* 
8! 
5 
1 
A. 
ren 
4 
y 
(| 
: j 
0 : 
i} 
1 1 
* | 
[if 
Wet att 
5 1 
N., 1 
3 
4 
FI 
8 
1 
| | 
if * 
* 
% | 
-$ 
bi 
i 20 
13 
1 
1 
Ma 


L 318 J 


« and to Michilimakinac, for all articles, corn 


te and greaſe excepted, and theſe, at the ſame 


« rate where they ſhall be purchaſed; for 
<« which ſufficient vouchers are to Accompany 
« your accounts: you are, therefore, hereby 


ce directed to make applications, from time 


« to time, to Lieutenant-governor Sinclair, 
« for ſuch directions, information, and afliſt- 
« ance, as will beſt enable you to execute 
ce that buſineſs to the greateſt advantage for 
the public intereſt; as your continuing in 
« this employ will intirely N upon your 
«© conduct therein.“ 

Several ſpecial orders were proved from 
Sinclair to the plaintiff, for ſupplying particu- 
lar articles, amongſt which was the flow 
dated iſt of Auguſt, 1782. 

Lou will be pleaſed for the future, with- 
« out any requiſitions in form, to provide 


ce for the different ſervices of the poſt, in the 


«© manner leaſt expenſive to government, and 
ce ſtill equal to the neceſſities of the different 
«© departments.“ | 

In purſuance of theſe orders, the plaintiff 
furniſhed articles to a conſiderable amount. 
But when his bills, at the top of which was 
prefixed, . Government debtor to George Mac- 
« beath, for ſundries, paid by order of Lieute- 
ce gant-goveruor Sinclair,” were ſent to the de- 
fendant at Quebec, he made objections to ſe- 
veral of the articles, as being unreaſonable, 
and turniſhed contrary to ſubſequent inſtruc- 
tions. 

Afterwards, on the 24 of Faly, 1784, Mat- 
thews (the defendant's ſecretary,) wrote the 
following letter to Meſſ. Debie and Forſyth, 
who v were gone for the bill-holders. 


« | am 
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« Tam commanded by his Excellency Ge- 

« neral Haldimand to acquaint you, that, in 
cc conſequence of inftructions from the Lords 
« Commiſſioners of his Majeſty's Treaſury, 
cc jn anſwer to a repreſentation made by him 
cc to their lordſhips, concerning the bills drawn 
upon him by Lieutenant-governor Sinclair, 
« in the year 1782, which he thought it neceſ- 


ce ſary to refuſe payment of, his dexcellency, 


« in conformity with the offer which he made 
cc to the holders of the ſaid bills in the year 
« 1782, is ſtill willing to pay ſuch parts of 
« the charges, for which the ſaid bills were 
« drawn, as at that time appeared, upon ex- 
« amination, to be reaſonable.” 

(After ſtating the amount of goods fur- 
niſhed for the engineer department, to the 
value of 9,266 J. 5 f. 144. which the Gover- 
nor was willing to pay, the letter proceeded 


thus: 93 


« His excellency will alſo pay for all the 
c goods or utenſils furniſhed for the engineer 
ce department, . fo far as they ſhall appear to 
ce be charged at reaſonable prices, to be aſ- 
ce certained by merchants appointed for that 
& purpoſe, by his excellency and the holders 
© of. the bills. And he will further pay for 
« the labour, ſo far as the accounts thereof 
** ſhall appear to be properly vouched. | 

« But with regard to the charges for the 
© hire of horſes and carts, his excellency, 
* from the exorbitance of the charge, will 
* have nothing to do therewith, leaving, ne- 
vertheleſs, to the complainants to take 
* ſuch methods to procure redreſs therein, as 
„they ſhall think proper. 

„With reſpect to the Indian department, 
te his EY will pay ſuch * of the ar- 
ce * ticles 


cc 


L: $96: }- 


* ticles as compoſe the accounts for which the 


c Bills were drawn, as were not purchaſed 


te contrary to his orders to Lieutenant-gover- 
te nor Sinclair, dated 22d Auguſt, 1781; and 
« except alſo for the articles furniſhed by 
* Lieutenant-governor Sinclair himſelf, which 
& his excellency will not pay, as they were 
* received from the Indians, in expectation 
* of being well repaid, 'by the preſents which 
« they afterwards received, Sore bow op $ 
“ ftores. 
((The lewer- then flared the" account of In- 
dian expences, amounting to a Yt h 95. 
104. and concludes by faying,) 

« You will therefore ſee, by the foregoing 
« ſtate, that the ſum propoſed by his excel- 
* lency general Haldimand, to be immediately 

ec paid, amounts to 21,98 14. T&5:" T1; 4 
c - New Tort currency,” 

The bills which Sinclair drew in ber of 
che plaintiff, 'were drawn on the defendant as 
vernor and commander in chief. 


The plaintiff finding that all theſe bills 


drawn by Sinclair, and indorſed by himſelf, 
which were to a much greater amount than 
the abovementioned ſum, would not be ac- 
cepted' by the defendant, received a partial 
payment from him, with a proviſo, that it 
ſhould not prejudice his claim for the remain- 
der; to recover which, was che object of the 
eſent actin. 
The plaintiff remained in his poſt till 
175 8 
Rs was acknowledged at the trial, and in 
court, that all the accounts had been ſubmit- 
ted to a board of officers by defendant, for 
them to examine, and report what charges 


are to be allowed; and that the ſum ad- 


Judged 
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judged by them to be due, which fell very 
ſhort of the plaintiff's demand, had been paid 
by the treaſury. | 

BULLER, Juſtice, after reporting the above 


facts, ſaid, that he had been of opinion at the 


trial, that the goods in queſtion having been 
ſupplied for the uſe of government, and the 
defendant not having perſonally undertaken 
to pay, the plaintiff ought to be non- ſuited. 
That it appeared to him, that the plaintiff had 
acted with the defendant ſolely in the charac- _ 
ter of commander in chief, conſidering him 

as the agent of government. That all the 
letters imported it to be a tranſaction on the 
part of government, and that the accounts con- 
firmed it. But the plaintiff's counſel appear- 
ing for their client when he was called, he left 
the queſtion to the jury, telling them that they 
were bound to find for the defendant in point 
of law. And upon their aſking hin, whether, 
in the event of the defendant's not being li- 
able, any other perſon was, he told them, 


that was no part of their conſideration; but, 


being willing to give them any information, 


he added, that he was of opinion, that if the 


plaintiff's demands were Jett his proper re- 
medy was by a petition of right to the crown : 
on which they had found a verdict for the 
defendant. | 

The rule for granting a new trial was moved 
for, on the miſ- direction of the judge upon 
two points. | 

iſt, That the defendant had, by his own - 
conduct, made himſelf perſonally liable, which 
queſtion ſhould have been left to the jury. 

2diy, That the plaintiff had no remedy 
againſt the crown, by a petition of right, on 
You BH. I» 4 the 
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the ſuppoſition of which the jury had been 
induced to give their verdict. ks 0 10 
| Lord Maxs FIELD, Ch. J. now declared, 
That the court did not feel it neceſſary for them 
to give any opinion on the ſecond ground. 
His Lordſhip ſaid, that great difference 
had ariſen ſince the revolution, with reſpect 
to the expenditure of the public money. Be- 
fore that period, all the public ſupplies. were 
given to the King, who, in his individual ca- 
pacity, contracted for all expences. He alone 
had the diſpoſition of the public money. But 
ſince that time, the ſupplies haye been ap- 
propriated by parliament to particular pur- 
poſes; and now, whoever advances money for 
the public ſervice, truſts to the faith of par- 
lament. 9 5 5 | 
That, according to the tenor of Lord So- 
% vide ig mers's argument (a) in the banker's caſe, 
State Trial: though a petition of right would lie, yet it 
yy bag 
would probably produce no effect. No bene- 
fit was ever derived from it in the banker's 
caſe, and parliament was afterwards obliged 
to provide a particular fund towards the pay- 
(5) The tat ment of thoſe debts (5). Whether, however, 
2417" this alteration in the mode of diſtributing the 
provides, that, ſupplies, had made any difference in the law 
ee . upon this ſubject, it was unneceſſary to deter- 
ed to the bank- mine; at any rate, if there were a recovery 
ers and all ar- : : : , 
rears, the here- Againit the crown, application muſt be made 
yori exp Ml ro parliament, and it would come under the 
26th December, head of ſupplies for the year. iid 
7701, be charß- Heareroft and Bower ſhewed cauſe. 
ed with annual 1 | , c 
fums equal to They allowed that a perſon, acting in a pub- 
9 lic ſituation under government, might, by his 
deemed by pay- OWN conduct, make himſelf perſonally liable 
mier of che for contracts, which, from the nature of his 
principal ſums. Office,, he would not otherwiſe be A 
; Or. 


| 6 
for. But the plaintiff ſhould make out a very 


ſtrong caſe, in order to induce the court to 


beleive that ſuch was the agreement. As if 
a perſon, reſiding at a diſtance abroad, abſo- 
lutely refuſed to treat with the government, 


but choſe rather to rely upon the perſonal ſe- 
curity of the governor, who was upon the 
ſpot, and who was willing to treat upon thoſe 


conditions : but they contended, in this caſe, 


that the defendant had ated avowedly as the 
agent of government, and did not intend to 


make himſelf perſonally reſponſible. - 

But conſidering this even as a common 
tranſaction between private parties, apart from 
public conſiderations, which would weigh in 
this caſe, the plain queſtion would be, to 
whom was the credit given? It appears, up- 
on the face of it, not to have been given to 
the defendant. The goods furniſhed were 


not for his uſe, and ſo the plaintiff knew. 


The defendant's letter to the plaintiff, when 


he was appointed to the poſt, expreſsly men- 


tions that they were for the uſe of the crown. 


The orders given by the defendant were in 


the quality of governor, and therefore the 
plaintiff muſt be taken to have contracted with 
government. It is no anſwer to ſay, that the 
bills were drawn on the defendant, for that 
is the common courſe of buſineſs; and the 
letter from Matthews, the defendant's ſecre- 


tary, ſpeaks of an application to the treaſury, 
which ſhews, that it could not be conſidered 


as a perſonal demand on the defendant. 


Suppoſing the defendant in the ſituation of 


a private ſteward, if it be notorious that the 


orders are given by him for his employer, and 


that he acts merely in the capacity of an agent, 
that is ſufficient to ſhew the nature of the 


\ 


[ 324 J 
tranſaction, and to whom the credit has really 
been given. . 

In ordinary dealings, where it is a matter of 
doubt to whom the credit has been given, the 
queſtion has frequently been decided, by hav- 
ing recourſe to the creditor's books, or by 
producing his bills, and ſeeing whom he him- 
ſelf has debited. In this inſtance, the plain- 
tiff has debited government. 255 

Another circumſtance is here diſcloſed, 
which decides as to whom the plaintiff gave the 
credit: for he firſt applied for payment to the 
treaſury, and, on their refuſal, had recourſe 
to the defendant; which manifeſtly proves, that 
he looked upon government as his debtor. 
They then mentioned the cafe of General 
Burgoyne, againſt whom a bill was filed in 
Chancery, for a ſpecific performance of a con- 
tract, for the ſupply of artillery carriages: in 
America. Lord THurLow, Chancellor, ſaid, 
that there was no colour for the demand, as 
againſt the defendant, who acted only as an 
agent for government, and diſmiſſed the bill 
with coſts. His Lordſhip alſo made the fame 
obſervation, which the learned Judge made 
in this cauſe, that the plaintiff had his remedy 
againſt the crown by petition of right. 

_ Cowper, Law, and Adam, in ſupport of the 
rule,” contended, that the evidence which was 
produced at the trial was fuch, as ought to 
have been left to the jury to determine, whe- 
ther the defendant had not made himſelf per- 
ſonally liable. : EN 

In general, a commanding officer is not an- 
ſwerable for ſtores, and other articles furniſhed 
notorijoully for the. uſe of government; but 
there is no doubt that he may become ſo by 
his own conduct. Here the plaintiff was di- 
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rected by the defendant to obey the orders of 
Lieutenant-governor Sinclair. Every article 


which he furniſhed was in obedience to Sin- 
clairs commands; and Sinclair himfelf was 
inſtructed to draw bills for the payment of 


thoſe articles, not on the government, or on 
any official paymaſter, which would have af- 
forded a ſtrong preſumption in diſcharge of 
the defendant's liability, but his orders were 
to draw on the defendant himſelf. 

The partial payment which was afterwards 
made, was under the ſpecial directions of the 
defendant, who, throughout the whole tranſ- 
action, exerciſed his own diſcretion, as to 
which part of the charges ſhould be allowed 
or rejected. The defendant's own conduct, 
therefore, has made him perſonally liable. 
Diſtance of place and ſituation might alſo 


have been a reaſon with the plaintiff, for giv- 


ing the defendant perſonal credit: for the par- 
ties being removed fo far from the ſeat of go- 
vernment at home, there was no other perſon 


to whom the plaintiff would ſo naturally look | 


for payment, as the defendant himſelf. 
The production of the letters at the trial, 
was an additional reaſon for leaving the queſ- 


tion to the jury, whoſe province it was to 
determine the import of them. 


In an action brought againſt General Bur- 
goyne, to recover a fum of money due to the 


plaintiff, as provoſt-marſbal, the defendant . 
having promiſed that he ſhould be paid at 
the ſame rate as the provoſt-marſhal under 


General Howe had been, a ſimilar objection 


to the preſent, was ſtarted on the trial, by 


Mr. Lee, againſt the legality of the action; 


but Lord Mangfeld refuſed to nonſuit the 


plaintiff, upon which he went into his caſe ; 
1 — and 


E 1 


and it afterwards appeared, in the courſe of 
the inquiry, that the plaintiff's demand had 
been ſatisfied. From this it is evident, that 
his Lordſhip thought a commanding, officer 


might make himſelf liable, and that whether 


he had, or not, was a proper” "ſubject for the 
Inquiry of a jury. 


Taking this to be the caſe of, a factor re- 
ſiding abroad, who tranſacts buſineſs for his 
principal in England; if the former had under- 


taken in the ſame manner that the defendant 


has done in this caſe, he would have made 
himſelf perſonally liable, ſince they may both 
be bound. 


Suppoſing that the articles furniſhed were 


for the uſe of government, that will not vary 


the queſtion. A maſter of a ſhip, who con- 


tracts for neceſſaries for the uſe of the ſhip, is 


(e) Comp. 639. 


perſonally liable, though he is known at the 
time not to be the owner (2). At all events, 
if there be any difference between this caſe 
and that of agent and principal, to which the 
preſent is likened, yet every agent who per- 
ſonally undertakes, cannot diſpute | his lia- 
bility. 

The whole queſtion, therefore, ſhould have 
been left to the jury, whoſe conduct proved 
that they entertained doubts upon it, till they 


| were informed that the e had his re- 


medy againſt the crown. ' 

But if there is no remedy, in the eum of 
a petition of right againſt the crown, on ac- 
count of the appropriation of the ſupplies ſince 


the revolution, and the public is to be con- 
ſidered as the real debtor, then there was no 


other perſon, againſt whom this demand could 
ſo 1 xt be ur as 1 . the defen- 
dant, 
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dant, who. repreſented and acted as oſtenſible 
agent for the public in this tranſaction. 
Lord MANSFIELD, Ch. J. The only queſ- 


tion before the court is, whether the defendant 
is liable or not in this action? If he is, the 


plaintiff muſt recover; if not, no conſideration 


reſpecting the plaintiff's remedy againſt any 
other party, can induce the court to make him ſo, 
There is no colour to ſay that he is liable 
in his character of commander in chief. 
In a late caſe which was tried before me, 
where one Savage brought an action againſt 
Lord North, as firſt lord of the treaſury, in 


order that he might be reimburſed the ex- 


pences which he had incurred in railing a re- 
giment for the ſervice of government, I held 
that the action did not lie. 

So in another caſe of Lutterlob againſt Halſey, 
which was an action brought againſt the defen- 


dant, who was a commiſſary for the ſupply of 


forage for the army, and by whom the plaintiff 
had been emplayed in that ſervice, the com- 
miſſary was held not liable. 


In the preſent caſe it was notorious that the 
defendant did not perſonally contract; the 


plaintiff knew at the time that he e e 
the ſtores, that they were for the uſe of govern- 


ment: and he afterwards made government 


debtor in his bills. 
But it has been urged, that the defendant 


made himſelf liable, Top the debt was con- 


tracted, In my opinion there is no ground 


for ſuch an argument. The evidence does 


not warrant it. 
Then it was objected, that whether the de- 


fendant had made himſelf liable or not, was 


a queſtion, which ought to have been left ra 
the jury to Ade. But there was no evidence 


T +4 which | 
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which was proper for their conſideration, for 
the evidence, conſiſting altogether of written 
documents and letters, which were not denied, 
the import of them was matter of law, and 


not of fact. Therefore I am of ien that 


the verdict ſhould ſtand. 

WII IIS, J. —I think, under all the circum- 
ſtances of the- preſent caſe, that the defendant 
is not perſonally liable. The goods were fur- 
niſhed for the uſe of the crown: government 
was made debtor: and all the letters ſpeak of 
the tranſaction, as having been conſidered in 
that light. Then if the defendant was liable, 
his perſon and property would be ſubject to an 
execution, and he muſt afterwards apply to 
government for a reimburſement, which would 
be no ſatisfaction to him, for the inconvenience 
he had been put to. 

The letter from defendant's Teeny ſhews, 


that what he did was under the direction of 


government, and that the fund, out of which 
the plaintiff was to be paid, was the treaſury, 
And though I conſider the faith of govern- 
ment, as pledged for the acts of the defen- 
dant, yet I cannot conſider him as perſonally 
anſwerable. 

As to the objection, that 3 ſhould have 
been left to the jury, it is deciſive, thar this 
queſtion comes before the court on a motion 
to ſet aſide the verdie, and not a nonſuit. There 
was no other evidence but letters, which were 
Hefore the jury, and the judge had a right to 


give his opinion upon them. The conſtruction 


of deeds 1s a matter of law, but that of letters 
is proper for the conſideration of 'the jury. 
_'AsnnvasrT, J. -n great queſtions of po- 
licy, we cannot argue from the nature of pri- 
vate  aprevments. But even in theſe caſes, the 
* queſtion 
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queſtion muſt be, what was the meaning of 
the parties at the time of 2 into the 


contract? 
A perſon acting in the capacity of an agent, 


may undoubtedly contract in ſuch a manner 


as to make himſelf perſonally liable: and that 
brings it to the true queſtion here; namely, 


whether, from any thing that paſſed between 


the parties at the time, it was underſtood by 


them, that the plaintiff was to rely upon the 
perſonal ſecurity of the defendant ? But no- 
thing appears from the evidence in this caſe, 


to warrant ſuch a concluſion. Government 


was made debtor; and it is evident that the 


plaintiff looked to them for payment: for he 


firſt made application to the treaſury, and his 


demand againſt the defendant was only an after- 
thought, when he found he could not obtain 
the money 1n any other way. Then 1t ſeems 
to me, that there is nothing in this tranſaction, 
to fix the defendant, or to ſhew that the plaintiff 
looked to him as his debtor, at the time that 
the credit was given. | 

Great inconveniences would reſult. Hin 
conſidering a governor, or commander, as 
perſonally reſponſible in ſuch caſes as the pre- 
ſent: for no man would accept of any office 
of truſt under government, upon fuch con- 
ditions. And, indeed, it has frequently been 
determined, that no individual is anſwerable 
for any engagements which he enters into on 
their behalf. hes 

There is no doubt but the crown will do 
ample juſtice to the plaintiff's demands, if 
oy are well founded. 

" BuLLER, J. I do not agree with my brother 
Wailles, as to the conſtruction of letters. If 
they are written in ſo dubious a manner, as to 


be 


( 39Þ 1 
be capable of different conſtructions, and can 
be explained by other tranſactions, the whole 
evidence muſt be left to the jury, to decide 
upon; for they are to judge of the truth or 
falſhood of ſuch collateral facts, which may 
vary the ſenſe of the letters themſelves : but 
if they are not explained by any other circum- 
ſtances, then, like deeds, or other written agree- 
ments, the conſtruction» of them is a mere 
matter of law. | 15 

In what character then, as appears from 
theſe documents, did the defendant act through- 
out this buſineſs ? It is true, that he gave the 
orders to Sinclair, and that every thing which 

the plaintiff did, was purſuant to directions 
from the latter, whom he was inſtructed to 
obey; but theſe orders did not flow from the 
defendant in his own perſonal character, but 
as governor and agent for the public; and ſo 
the plaintiff himſelf conſidered it. And in 
any caſe where a man acts as agent for the 
public, and treats in that capacity, there is no 

pretence to ſay that he 1s perſonally liable. 

| Rule diſcharged. | 

Ofwald and Debt on bond by the executors of the 
„ Oele, 2. Obligee againſt the obligor.—-Pleas—non e/t 
gaink Legh. T. factum; ſalvit ad diem; & jolvit poſt diem. This 
1 cauſe was tried at the ſittings after laſt Eaſter 
1 V. 270. term, before Buller, J. at Guildbal/, when it 
vents any de- appeared, that the bond was executed on the 
mand, isof itſelf 17th January, 1765. That in Juue, 1784, 
n bond has the obligee ſued out a writ upon the bond, 
been paid but he died within three months afterwards, 
Se vs without having ever ſerved it, That the pre- 
eee ſent action was commenced laſt Eaſter term. 
Ne he round That the parties were both men of fortune, 
Eon reſiding in England, and had lived upon terms 


o 


paid; and as there was no evidence at the 


fan } 


* intimacy. The jury found a verdict for directed to have 


found for defen- 
the plaintiffs. 


dant, upon pre- 

Bower moved for a rule to ſhiew cauſe why ſumption of pay- 
ment ariſing 

there ſhould not be a new trial, on the ground from length of 


that the jury ſhould have been directed to m5 586 other 

find for the defendant, on the preſumption New trial re- 

of the bond's having been fatisfied, as the ** 

parties had lived in the kingdom, and no de- 

mand had been made for nineteen years and 

an half. That in ſome caſes, this preſumption 

had ariſen where demand had not been made 

even for a leſs time, In an action of debt on 

a bond by Kowley againſt Tomkins (a). n (02 
Aſton, J. mentioned the caſe of Weldon v. 176. 

Davis, at Guildhall, after Trinity, 1760, which 


he ſaid he had often heard cited by Lord 


Mangſield, where eighteen years was held ſuffi. 


cient to raiſe a preſumption upon, unleſs ſome _ 
reaſon was aſſigned for not calling on the party. 
In that caſe, the caſe of Moyle againſt Lord 
Roberts was cited; where the plaintiff, in order 
to obviate the preſumption, ſnewed two writs 
of teftatum capias to have been ſued out, but 
not ſerved, becauſe the party could not be 


found; in which laſt caſe Lord Mansfeeld ſaid, 


there was no foundation for the preſumption. 
Burr en, J. —!I have always been of opinion, 

that no leſs time than twenty years, could of 

itſelf form a preſumption that a bond had been 


trial in aid of the preſumption, I left the 
queſtion to the jury, with firong directions in 
fayour of the plaintiffs ; for even with regard 
to the rule of twenty years, where no demand 
has been made during that time, that is only 
a circumſtance for the jury to found a pre- 


- ſumption upon, and is in itſelf no legal bar. 


In thoſe caſes, where ſatisfaction of a bond 
5 has 


(c) Hil. 1 G. II. 


332 J 


has been preſumed within a lefs period, ſome 
other evidence has been given in favour of 
ſuch a preſumption, ſuch as having ſettled an 
account in the intermediate time, without any 
notice having been taken of ſuch a demand. 
It is manifeſt that this doctrine of twenty 
years preſumption, 
Lord Hale, who only thought it a circumſtance 
from whence a jury might prefume payment, 
In this he was followed by Lord Halt, who 
held, that if a bond be of twenty years ſtand- 
ing, and no demand proved thereon, or good 
cauſe of long forbearance fhewn, on /ciuir ad 


(3) 6 6 Mod. 22. diem, he ſhould intend it paid (8). 


was firft taken up by 


This doctrine was afterwards adopted by 
Lord Raymond, 
Somerſet (c) 
the defendant, an executor, craved oyer of the 
bond, and of the condition, which appeared 
to be for the payment of fo much money, fix 
months after the death of the defendant's teſ- 


tator. 


in the cafe of Conflable v. 
that was debt upon bond, where 


The defendant in his plea averred, 


that the teſtator died on the 15th March, 
1711, and that he had paid the faid ſum on 
the 16th March, 1711, within fix months after 
the teſtator's death, and * iſſue was 


joined. 


The defendant relied on the ground that, as 
he, after the death of the teſtator, his father, 
had an eſtate in the plaintiff's neighbourhood, 
and was conſtant and regular in All his pay- 
ments, it ſhould be preſumed that the money 


was 


obje 


aid to the plaintiff. In anfwer to this 


tion, evidence was given of a demand of 


the money on the defendant himfelf in 1725; 
and the Chief Juſtice ſaid, that the prefumption | 
of money having been paid, which was due on 
bond, if it were put in ſuit after 1 years 


fan 1 


ſtanding, was not the old, but a new doctrine, 
which had been introduced in Lord Hale's 
time, and that he would never ſuffer a plaintiff 


to be ſtripped of a juſt debt, by ſuch a pre- 
ſumption as was then contended for. 
This opinion ſeems to fortity the idea which 


1 took up at the trial, in anſwer to a diiZum 


which was then cited (@), that the queſtion of (4) Bar. 434. 
preſumption of payment within a leſs time 
than twenty years, had been left to a jury, 
which was, chat it muſt have been left to 
them upon ſome evidence; and in ſuch caſes 
the ſlighteſt evidence is ſufficient. In one of 185 
the Winchelſea caſes (O), Lord Mangjield ex- (04 Burr. 1963. 
preſsly ſaid, that if a bond had lain dormant 
for læuenty years, it ſhall be preſumed to be paid. 

The court, however, inclining to believe 


that the real truth of the caſe was witk the 


defendant, deſired chat he would make an 
affidavit; which being read upon a ſubſequent 
day, and not proving ſatisfactory, they 

Diſcharged the rule. 

And Lord MansritLD, Ch. FJ. ſaid that -. 
there was a diſtinction between length of time 
as a bar, and where it was only evidence of it: 
the former was poſitive, the latter only pre- 
ſumption ; and he believed that in the caſe of 
a bond, no politive time had been expreſsly 
laid down by the court; that it might be 
eighteen or nineteen years. 1 

"The plaintiff, who was an inn- keeper, brought Patman v. 


this action againſt the defendant for ſeiling 37 C. II. B. k. 


and taking his goods. The defendant pleaded Pan ad 


os) 
the general iſſue, and proved that he took the an DO 


inn-keeper 


goods as meſſenger under a commiſſion of who fells liquor 


out of the houſ 
bankrupt. And the queſtion was, whether the «© all ctomers 


"oF | that apply for it, 
Plaintiff was a trader ? 2D 1 255 is ſubje& to the 


bankrupt 


1 an Þ 1 9 
bankrupt laws; Upon the trial before Buller, Juſtice, at the 


Serable the ex- ſittings after laſt term for Vfiminſter, it ap- 
any dig che pro. Peared in evidence, that the plaintiff had kept 
fits arifing from à public-houſe for nine months, during which 
„fete te tire he had fold to three or four perſons about 
jury whether the ſix gallons of fpirits altogether. One of the 
plaintiff 946 % inſtances was, that, having bought five gallons 
make a profit of Of ſpirits of one Bennett, he had defired him 


kis trading 201 to ſend two of the five into the country, to a 


was ready to ſell 


to any who ap- perfon who had ordered it of him. It was alſo 


e and mat. laid by his own ſervant, that if any perſon had 

panel Faves, and ſent for liquor, he might have had it. The 
tne 5 . ©... 7 - 

mtumandex- learned judge left the queſtion to the jury, with 


rent of trading this direction, that if they were of opinion 
was immaterial, 


and they thoulg that the plaintiff had endeavoured to make a 


e Or profit of his trading, and was ready to ſell to 
ant, 2 : i Eg 
the jury did. ANY perſon who applied to him, and not merely 


„ e e as a matter of favor, that then the quantum and 
1 3 * . N . 
ground that the extent of the trading was immaterial, and they 


direction was ſhould find for the defendant. The jury having 


contrary to law, 


or the finding of found for the defendant accordingly ; 
the jury contrary Feine now moved for a rule, to ſhew cauſe 


to evidences 


New trial re- Why there ſhould not be a new trial, on two 


fuſed. grounds; either that this was a direction con- 


trary to law; or that the finding of the jury 

was contrary to evidence. After obſerving, 

that, in order to ſubject a man to the bankrupt 

laws, it was neceſſary by the 21 Fac. I. c. 19. 

that he ſhould ſeek his living by trading; and 

that whether the facts found amounted to a 

(a) Cowp. 745. trading, was a queſtion of law (a); he ſtated 
the queſtion to be, whether in point of law, 


the proportion of the plaintiff's trading out of 


the houſe, was fufficient to make him a bank- 

rupt. He admitted that, if the quantum of 

his trading was in proportion to his uſual and 
principal buſineſs, he was liable to the bank - 

(4) 1 Stra. 313. rupt laws; as in the caſe of Mayo and Archer 65 


ut 


DS = BE 
but he contended that in the preſent caſe, the 


quantum of the plaintiff's dealing bore no ſuch 


proportion. That it had always been con- 
ſidered till very. lately, that the quantum of 


the trading was material. It was fo laid down 


by Lord Chief Baron Parker,. in Buſcall v. 


Hogg (c), where the inſtances of trading of (e) 3 Wils. 246. 


one Thickpenny, an inn-keeper, were much 
more numerous and ſtronger than the preſent : 
and though the court afterwards ſet aſide the 
nonſuit in that caſe, yet it was becauſe it did 
not appear to them, what proportion the trade 
in his inn bore, to his trading abroad, and 
out of doors. And Wilmot, Ch. J. ſaid, © that 
cc if -Thickpenny's trade and profits in his inn, 
cc were much larger than his trade and profits 
« abroad out of his inn, he ſhould not think 
« him liable to the bankrupt laws.” The 
diſtinction ſeemed to be this, that wherever a 
man follows one trade only, though his deal- 
ing be ever fo ſmall, he is liable to the bank- 
rupt laws. But where he has another mode of 
getting his livelyhood, and his trading is only 


collateral, and bears but a ſmall proportion 


thereto, in that caſe the law will not raiſe a pre- 
ſumption: that he ſeeks to get his living by it. 


If that were ſo, either the learned judge's di- 


rection to the jury was wrong, or they have 
found a verdict not warranted by the evidence. 
— A$SHHvRsT, J.—I do not now conſider the 
queſtion of law to be governed by the quantum 
of the trading: but I take the rule to be this, 
that where it is a man's common or ordinary 
mode of dealing, or where, if any ſtranger, 

who applies, may be ſupplied with the com- 
modity in which the other profeſſes to deal, 
and it is not ſold as a favour to any particular 


(a) Vide at the 


end of the caſe, 


= OW 
perſon, there the perſon ſo felling, is ſubje& 


to the bankrupt laws. | 

BuLLER, J.— The caſe of Bariholomew v. 
Sherwood (a), was much ſtronger than the 
preſent. On the trial of this cauſe I left the 


queſtion to the jury, with this direction, that 


if they were of opinion that the plaintiff meant 
to ſell ſpirits out of his houſe, and to get a 
profit by it, the quantity which he fold was 
immaterial, and he muſt be conſidered as a 
trader. It was proved at the trial, that the 
plaintiff lived in the public-houſe only nine 
months, during the courſe of which time, 
there could not be many inſtances adduced in 
evidence of his having ſold ſpirits out of the 


' * houſe: but I particularly directed the jury to 


(a) Willett v. 
Hudſon, E. 26 
Geo. III. B. R. 
3 

The queſtion 


advert to the circumſtance, of there not being 
any one inſtance of any perſon, who had ap- 
plied to buy liquor, having been refuſed. 
That is the great point; for as to the extent of 
the dealing, and the profit which he made, it 
is immaterial : for if a man makes a conſider- 
able profit, he is not likely to become a 
bankrupt; it is only in caſes where the profits 


of the trade are inconſiderable, that ſuch an 


event is likely to take place. Now the cir- 
cumſtances here were, that from the time 
when the plaintiff took this houſe, he was 
willing to ſell ſpirits to any perſon who applied: 
therefore, though the time was ſhort, and the 
inſtances of his trading were few, yet I thought 
it proper to be left to the jury: and they found 
a verdict for the defendant. 
Rule refuſed. | 


(a) Bartholomew and another, affignees of 


Davis, againſt Sherwood, M. 27 Geb. III. B. R. 
This was tried before Mr. Baron Eyre, at 


here was, if a the Summer aſſiſes at Oxford, 1786. The 


ot „ 
farmer had Fw plaintiffs, 


1 37 1 
plaintiffs, as aſſignees, brought an action of in horfes ia ſuck 


trover againſt the defendant, who claimed 


bankrupt. | 


The only queſtion was, whether Davis, the 
ſuppoſed bankrupt, was a trader, within the 


meaning of the ſtatutes concerning bankrupts. 
It was contended that he was a dealer in horſes : 
as to which it appeared in evidence, that Davis, 
at this time, and for a few years paſt, had 


rented a conſiderable farm at Whitchurch; and 
that he kept two, and occaſionally three teams 


of horſes, for the 3 buſineſs. That 


previous to his taking this farm, he had lived 


with an uncle, during which time he attended 


ſeveral different fairs, and occaſionally bought 
and ſold horſes; that after he took this farm, 
there were ſeveral inſtances of his attending 
fairs, and of every now and then buying a 
horſe, which was not calculated for the farm- 


ing buſineſs, and which he conſtantly ſold 


again. It appeared, that during the courſe of 


two years, he had bought and ſold five or ſix 


horſes in this manner, two of which had been 
ſold directly after he had bought them, for the 
ſake of a guinea profit, and another was ſold 
again within three days. No evidence being 
offered to contradict this on the part of the 


defendant, the judge left it to the jury on the 
plaintiff's evidence, and they found a verdict 


tor the plaintiff. 


A motion was made for a new trial laſt 


a manner as to 
| 4-3 * . make him a 
under an execution againſt the goods of the trader. 


* 


Michaelmas term, which, after argument, was 


refuſed. And 


AsSnnvssT, J. ſaid, It is admitted on the 


part of the defendant, that this was a matter 
of evidence, and proper for the conſideration 


of the jury. Then if it were proper to be left 


Vor. II. 2 to 


| 
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to them, and there was no evidence to con- 


tradict it, they were bound to find as they did. 


Carruthers. 


1 V. 648. 


| attained 21, con- 
firmed the pro- 
| 


be did not; 


plaintim 


dae eee v. 


to a plea of in- 
fancy, that de- 
fendant, after he 


miſe, and defen- 
dant rejoin that» 


The general principle is right, ᷑hat a farmer, 


as ſuch, is not an object of the bankrupt laws; 
and if a farmer, in the courſe of his bulineſs, 
buys a horſe, and after uſing him for ſome 


time, ſells him again, that will not ſubject. him 


to the bankrupt laws. But in this caſe the 
evidence is, that he bought horſes for the ex- 
preſs purpoſe of gaining by it. | 
BULLER, F.—lt.appears upon the tax, 

that there were many inſtances of the-bankrupt's 
buying horſes which he could not uſe in his 
farming buſineſs, and others which he bought 
for the expreſs purpoſe of ſelling again. Whether 
there were more or fewer inſtances, was proper 
to be left to the conſideration of the yur 

It is like the caſe of a vintner, who if he ſell 
only a few dozen of liquor to particular friends, 
cannot be made a bankrupt; but if he is de- 
ſirous to ſell to every perſon who applies, that 
will ſubject him to the bankrupt laws. But 
in all theſe caſes the queſtion 1 is, W. whether the 
perſon buys and ſells with a view to make a 
profit by it; and that is proper to be left to 
the conſideration of the jury. Here it was 
left to them, and they e found | ne Davis 
Was a trader. 

Rule diſcharged. 

To an action for goods ſold and delivered, 


27 G. III. B. K. the defendant pleaded, amongſt other things, 
Durnford&Eafte infancy. The plaintiff replied, that after the 
If plaintiff reply defendant had attained his age of twenty-one 
years, he ratified and confirmed the ſeveral 
promiſes and undertakings, c. To this the 
defendant rejoined, that he did not, after he 
had attained his age of twenty-one years, ratiſy 
and confirm the  Prajmiles, Sc. and thereupon 


iſſue 


ake a 
left to 
it was 
Davis 


vered, 
things, 
ter the 
ty-One 
ſeveral 
his the 
fter he 
, ratify 
reypon 


iſſue 


„„ a. 
iſſue was joined. On the trial before Buller, J. glaintif need 
at the laft fittings at Yeftminfter, the plaintiff n Prove a pro- 


miſe, and defen- 


proved a promiſe by the defendant, and refted dant muſt hes 


his caſe there. The counſel for the defendant t d under age 


at the time. 


contended that the plaintiff had not proved The judge of 


the whole of his replication ; for that it was 2Fen Re proof. 


: 3 | of infancy lay on 
incumbent on him to ſhew that the defendant the defendant, 
BE n . and verdict for 
was of age at the time when the promiſe che plaintift. 
proved was made. But Buller, J. being of hay 
opinion that rhe proof of infancy lay on the ground of mit- 
defendant, within whoſe knowledge the fact direQion: 
50 * eg: + New trial re- 
was, and who wiſhed to take advantage of it, fafed. 
the plaintiff obtained a verdict. OY 

A motion was made by Gibbs, to ſet aſide 
the verdict and enter a non- ſuit, upon the 
ground that the plaintiff having alledged in his 


replication that the defendant was of age, at 


the time of confirming the promiſe, it became 


neceſſary for him to prove him to be ſo. That 
it was a material allegation to ſupport the 
plaintiff's replication; and if it were neceſſary 
to alledge it, it was alſo neceſſary to prove it. 
AsRHHURST, J.— This was a fact, which, if 
true, reſted within the knowledge of the de- 
fendant, and which it might be impoſſible for 
the plaintiff to be able to prove. In general, 
ſuch a fact is proved by a copy of the regiſter 
of the baptiſm, which the plaintiff may not 
know where to find; and in ſome inſtances; 
as in caſe of a private baptiſm, is not poſſibly 
within his power, dere e the proof of the 
fact lay upon the defendant. | 
BULLER, J. —I do not agree with the gene- 
ral poſition, to the extent in which 1t has been 


laid down, that the plaintiff is bound to prove 


every thing that he alledges. For in actions 
on the game laws, although it is neceſſary to 
alledge, that the defendant was not qualified, 

ae —_—_ yer 
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yet the plaintiff need. only prove the: offence, 
and then, if the defendant is really qualified, it 
is incumbent on him to ſhew it. | 
In the preſent caſe, the defence ariſes from 
a perſonal incapacity to contract, which lies 
only within the defendant's knowledge, and 
which, therefore, he ought to prove. | 
GRosE, J.—It was ſufficient in this caſe for 
the plaintiff to prove the promiſe ; and it was 
incumbent on the defendant to prove infancy, 
if he had meant to take advantage of it; for 


it is to be preſumed that when a man con- 
tracts, he is of proper age to contract, until 


the contrary be ſhewn. 
. 3 Rule refuſed. 
cn we: . | . R 

| miſcofFreeland, Ejeliment, tor a cellar and wine vaults, in 

33 5 27 Weſtminſter, tried before Buller, at the ſittings 

eo. . 43s 0 . 
Durnford & Eaſt, after laſt term. The defendant claimed under 
r _— the leſſor of the plaintiff, of cer- 
A demiſe of pre- 
miſes in Weſt- tal parts O 
minſter, late in | 1 - | 
meer Fn fide of Swallow-ſtreet, deſcribed to be one 


of A. particu- room on the ground-floor, and a cellar there- 
larly deſcribing 


chen, part of Under, and a vault contiguous and adjoining 


whichwasayard, thereto; and three rooms, together with the 


+3066 0h ground whereon the ſame now ſtand, and to- 


der that yard, gether with a piece of ground on the north 
which was then 


zn the occupation ſide, particularly deſcribing it, with an ex- 


of B. another Ception of a right of way. It was admitted 
tenant of the . 


teffor. And the that the vault in queſtion was under this piece 


leſſor, on an eject- Of ground, Which was a yard, and the whole 
ment brought to 


recover the cellar WETE deſcribed to have been late in the occu- 


is not eſtopped pation of A. 
by his deed from 


geing into evi- The defendant reſted his title on the maxim 
dence, to meu that cujus eſt ſolum, ejus eſt uſque ad cœlum & ad 


that the cellar 


was not intended 7Nferos. The leſſor of the plaintiff offered 


__ demiſed. evidence to ſhew that at the time of the leaſe 
otion for a 


non-ſuit to be the cellar in queſtion was in the occupation 
entered, upon : a A 
the ground that of B. another tenant: and therefore that it 

83 þ ” could 


a meſſuage, ſituated on the weſt 


( 34 J 


could not have been the intention of the parties we judge had 


permitted evi- 
dence that was 


dant; and that the defendant had not claimed 7% 2imilible. 


that it ſhould paſs by the leaſe to the defen- 


it 'till after the expiration of that leaſe. The 
defendant's counſel objected to this evidence, 


becauſe the leſſor of the plaintiff was eſtopped 


by his deed, from ſaying it was not meant to 
paſs. But Buller, F. was of opinion that the 
evidence was admiſſible z and the plaintiff ob- 
tained a verdict, with liberty to the defendant 
to enter a non-ſuit, if the objection was well 
founded. | 


 Mingay now ſhewed cauſe againſt a rule for 


entering a non-ſuit. The evidence offered was 


Rule refuſed. 


not contradictory to, but in explanation of the 5 


deed. It is evident that it was not the inten- 


tion of the parties, that the cellar ſnould paſs 


by the defendant's leaſe, becauſe every thing 
which was intended to be leaſed, was particu- 
larly deſcribed, and no notice is taken of the 


cellar. And the leſſee enjoys premiſes which 
anſwer to every part of the deſcription in the 


leaſe. Beſides the premiſes intended to be 
demiſed, are deſcribed as late in the poſſeſſion 
of A. and this cellar was in the occupation of 
B. According to the deſcription of the pre- 
miſes, therefore, the defendant has no claim 
to the cellar, unleſs he is intitled by the ſtrict 
operation of law, for want of an exception of 
that, which was not intended to be leaſed. And 
it is to be conſidered, that in London and Weſt- 
minſter, it is not unuſual for landlords to let the 
buildings above ground to one tenant, and 
thoſe underneath to another; ſo that the ſtrict 
rule of law cannot be applied to caſes like the 
preſent. But a farther argument alſo ariſes 


from the circumſtance of the cellar being in 


teaſe to another perſon, at the time when the 


£7 defendant's 


| 
ö 
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defendant's leaſe was granted; ſo that the leſſor 
of the plaintiff could not have granted it, even 
if he had wiſhed ſo to do. 
Bearcroft and S. Heywood, contra. 
The leſſor of the plaintiff is eſtopped by his 
own deed, from recovering theſe premites, for 
he is the leſſor of the defendant, as well as of 
the plaintiff; and whatever right any third 
erſon might have, he cannot diſpute the de- 
3 title. The rule of law is clear, and 
the queſtion is as to the application of it. The 
Principle is, that every grantor is eſtopped not 
only from ſaying that he did not grant, but 
that he had no eſtate in the premiſes. Now 
this ejectment is for a cellar, which is locally 
ſituated under the ground which it is admitted 
vas demiſed to the defendant: and the leaſe 


paſſed every thing which was under it. But 


fuppoſing the ſtrict rule of law could not be 
applied to the preſent caſe, and that the in- 
tention of the parties could be enquired into, 
it is clear that the leſſor of the plaintiff did 
not intend to except the cellar in the defen- 
dant's leaſe: for whatever was intended to be 
excepted, is mentioned in the leaſe; there 
being an exception of a right of way. As ro 
the defendant's not claiming till after the ex- 
piration of the other leaſe to B. that does not 
aſſiſt the right of the leſſor of the plaintiff: for 
the ſame queſtion of law ſtill ariſes : and it 
was no objection to the leſſor's granting the 
cellar to the defendant, becauſe it was then on 
leaſe to B. for perhaps the defendant was not 


to take poſſeſſion, till after the expiration of 


the other leaſe, | 1 | 
AsnnvpRsT, J. It appears plainly from the 
evidence, that this objection is againſt the 


juſtice of the caſe ; for it was not in the con- 
| templation 
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templation of the parties, at the time off the 
leaſe, to paſs the cellar; and it appears, that, 
for three or four years after the defendant's 
leaſe, the leſſor of the plaintiff received rent, 
from the former tenant of the cellar. The 
only queſtion is, whether the court are abſo- 
lutely bound, by the terms of this leafe, to 
put. the conſtruction on it; for which the de- 
fendant contends. Now, it ſeems to me, that 


the conſtruction of all deeds muſt be made 


with a reference to their ſubject- matter; and 
it may be neceffary to put a different con- 


ſtruction on leaſes made in populous cities, 


from that on thoſe made in the country. We 
know that in London, different perſons have 
ſeveral freeholds over the ſame ſpot; different 


parts of the ſame houſe are let out to different 
people. That is the cafe in the inns of court. 
No it would be very extraordinary to con- 
tend, that, if a perſon purchaſed a ſett of 


chambers; then leafed them, and afterwards 
purchaſed another ſett under them, the after- 
purchaſed chambers would paſs under the 
leaſe. | 

In the preſent caſe, conſidering the nature 
of this property, it was proper to let in evi- 
dence, to ſhew the ſtate and condition of it 
at the time when the leafe was granted. 

Prima facie, indeed, the property m the 
cellar would paſs by the demiſe; but that 
might be regulated and explained by circum- 
ſtances : therefore I am of opinion, that, con- 
fidering all the circumſtances of this cafe, it 


was proper to receive the evidence offered at 
the trial, which, when received, proved that 


the cellar was not intended to be paſſed by the 


demiſe to the defendant. c 
3 BuLLER, 
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BulLER, 7. Where there is a conveyance 
in general terms, of all that acre called Black- 
acre, every thing. which belongs to Black-acre 
paſſes with it. 

And there the rule, which oo berg men- 
tioned, primd facie obtains. But whether par- 
cel or not of the thing demiſed, is always mat- 
ter of evidence. Suppoſe the premiſes i in queſ- 
tion had been the inheritance of another perſon, 
at the time of this demiſe, inſtead of their be- 
ing in leaſe, they clearly would not have been 

arcel of this demiſe. Then their being in 
| leaſe to another perſon, under this plaintiff, 
cannot vary the queſtion, whether parcel or 


not. In the next place, it is very clear, on 


inſpecting the leaſe itſelf; theſe words cannot 
receive the general conſtruction of the law. 
This, 1 is a leaſe of a part of a meſſuage, conſiſt- 
of one room on the ground- floor, with a 
. thereunder : now, if the argument for 
the plaintiff would hold, the cellar would have 
paſſed with the room on the ground- floor, 
without particularly ſpecifying it. Then a 
deſcription of another part of the premiſes is, 
* of ground, together with three rooms which 
« ſtand on it:“ Which ſhews that the parties 
have particularly deſcribed every thing which 
was intended to paſs. Then follows a demiſe 
of the yard deſcribed, with the {ame particu- 
larities, ſpecifying rhe abuttals and the di- 
menſions. 
SGnhosk, 7. — This! is a demiſe of . 
in Weſtminſter, and the queſtion is, whether 


It appears to have been the intention of the 


parties to demiſe this cellar, But every thing 
which was meant to be demiſed is particularly 
deſcribed in the leaſe, and no notice is taken 
gf this, It might as well be contended, that 
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a leaſe of an houſe in the Adelphi, would paſs 


the warehouſes underneath. But it would be 
the greateſt injuſtice to put the general con- 
ſtruction of law, on grants of the houſes in 
that building; for we all know that thoſe 
houſes are held under titles intirely diſtinct 
from the cellars and warehouſes underneath. 


And here the premiſes demiſed are deſcribed 


to have been lately in the occupation of A, 
And if the parties had intended that this cel- 


Jar in. queſtion ſhould have paſſed, it would 


have been deſcribed as being in the poſſeſſion 
of B. But this cellar not being a part of the 
premiſes, nor appurtenant to them, did not 
ſs under this leaſe. 
Rule diſcharged. 


Ur a motion for a new trial, where Bear- 


croft, Bower, and Milles, argued for the de- 
fendant, and Plumer for the leſſor of the plain- 


tiff, the court took time to conſider, and 

now = 
ASHHURST, J. delivered the opinion of the 

court as follows : | | 
This was an ejectment brought by the leſ- 


ſor of the plaintiff, claiming under a demiſe 


made by Lord Abingdon to him, by deed, dated 


in 1784, where the truſt of the term was for the 
benefit of creditors. The defendant claimed 
under a leaſe, as it was opened by the defen- 
dant's counſel, (at the laſt Oxford aſſiſes, be- 
fore Groſe, J.) dated in 1779; which was prior 
in point of time to the demiſe to the leſſor of 
the plaintiff. The agreement, when produced 
in evidence, appeared to be on paper un- 
ſtamped, and not under ſeal; it imported to 
be articles of agreement between Lord Abing- 
4on and the defendant's father, by which Lord 
Abingdon, in conſideration of a ſum of money 
0 


Goodtitie,on the 
demiſe of Eſt- 
wick, againſt 
Way, E. | 
27 Geo. III. 

B. R. Durnford 
and Eaſt, I V. 
735 

A paper con- 
taining words of 
preſent contract, 
with an agree- 
ment that the 
intended leflee 
ſhould take poſ- 
ſeſſion imme- 
diately, and that 
a leaſe ſnould be 
executed in fu- 
ture, operates 
only as an agree- 
ment for a leaſe, 
and not as a leaſe 
itſelf; and there- 
fore it need not 
be ſtamped, if 
executed before 
23 G. III. e. 58, 
The truſtee of a 
term to ſatisfy 
creditors, not 
having notice of 
an agreement for 


2 leaſe, before to-be paid by Way, ſold him the goods in his 
che gran wein. houſe at Rycot, The ſubſequent part of the 
rain an cjet- agreement was as follows : © And' further the 


ment againſt the . 


tenant in poſſeſ- ſaid Earl of Abingdon doth her eby agree to 


gon, under the © Jett, and the ſaid Richard Way agrees to 


3 | 
"te in writing, © rent and take for the term of ſeven, four- 


though not un- ©© teen, or twenty-one" years, in caſe the ſaid 
er ſeal, : | : 3 

de given in evi- 3 Earl ſhalt ſo long live, at and' for the rent 
de leſs it ce £ f al. wel 
J On s it ce of 1, 400 l. a year, to be paid half-yearly, (the 


Whether te © ſaid Earl to pay or allow all manner of tithes 
Judge was right cc and taxes, both ordinary and extraordinary,) 


or wrong in his 


opinion, the de-“ all. his eſtate, &c. at Rycot. It is agreed 


fendant nor be © the ſaid Richard May ſhall enter upon all the 
to make a de- e ſaid premiſes immediately, but not commence 
fence, the court « payment of rent until Lady-day nexr. It 
trial. ce 1s further agreed, that leaſes with the ufual 
« covenants ſhall be made and executed 
« by the parties, on or before Michae/mas 
nett. | 
On the production of this, it was contend- 
ed, that this being produced as a leaſe, and 
not being ſtamped, it could not be read in evi- 
dence; and, the judge being of that opinion, the 
cauſe was not further gone into, and the plaintiff 
had a verdict. A motion has been made for 
a new trial, on the ground that this was not 
in fact a I-aſe, though it was fo opened by 
the defendant's counſel, but only an agree- 
ment. On the part of the plaintiff, it was 
contended; that this is a leaſe, being by words 
de prefenti; for which was cited Proſſer v. 
Philips, at Niſi Prius, before Mr. Baron Per- 
rot; or taking it not to be a leaſe, but only 
an agreement for a leaſe, then it gave the de- 
fendant only an equitable title, which cannor 
be ſet up in a court of law againſt the plain- 
tiff, who has a legal title. So that either way 
rhe verdict was right. | | 
: _ Orn 
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On the part of the defendant it was con- 


tended, that though, in common parlance, 
this may be termed a leaſe, it is in law only 


evidence of a parol demiſe, it not being under 
ſeal, and that being only matter of evidence, 


it need not be ſtamped. And as to the other 


objection, they anſwer, that the defendant's 


agreement is prior to the demiſe to the plain- 
tiff; and that they could have proved that 


the plaintiff, at the time of the defendant's 


title, knew of the demiſe to him; and that 


the conveyance to him being a voluntary 


conveyance, he ſtands in the place of Lord 
Abingdon, and muſt be conſidered as a truſtee 


for the defendant; and the court will not per- 


mit him to bring an ejectment againſt his 


ceſtui que truſt. As to the queſtion whether 


this is or is not a leaſe, we are all of opinion, 


that this is not a leaſe (a). The caſe in Ny B Vize Ora, 
128, of Sturgeon and Paynter, is in point. In the . 33. 486. 


preſent caſe, there is alſo an expreſs ſtipula- 
tion that leaſes ſhould be drawn before Mi 
chaelnias therefore, it plamly was not the in- 


tention of the parties that ſoch agreement 


ſhould operate as a leaſe ; but only that = 
ſhould: give the defendant-a right to the i 


"mediate. poſſeſſion, till the leafe could * 
drawn. Had it been a leaſe, and as ſuch it 
was offered in evidence, we think that the 


determination was right, that it ought to be 
ſtamped. For as to the argument, that the 
word leaſe is inſerted in the Stamp Act amongſt 
other inſtruments, which are all ſpecialties, 
and therefore that it ſhall not be intended that 


the legiſlature meant to include leaſes not by 


deed, we do not think any ſuch intention can 
be inferred. The only object of the legiſla- 
ture was, to raiſe a revenue from certain things 
enu- 


% 
r 
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enumerated. There is no reaſon why one of 

the things ſhould be charged rather than ano- 
ther. It is matter of mere poſitive inſtitu- 
tion; and, as it falls within the words, there 
1s nothing in the nature of the thing to take 
it out of them. But if we thought that this 
had been a ſurpriſe upon the defendant, and 


that, by granting a new trial, we could en- 


able the defendant to make uſe of this pa- 
per, as an equitable agreement, and to ſet it 
up as a valid objection, to preclude the plain- 
tilf from bringing his ejectment, we perhaps 
ſhould not refuſe it. 

The ground on which the defendant reſts 
his title is this: it is ſaid that the leſſor of the 
plaintiff only repreſents Lord Abingdon, it be- 
ing a voluntary conveyance, and is to be con- 
fidered as a truſtee for the defendant, and as 
ſuch he ſhall not bring an ejectment againſt 
his own cęſtui que ruſt, If we were to decide 
that, it would be going a great deal further 
than has ever yet been done. The only caſes, 
where this principle has been adopted, are, 
where the leſſor of the plaintiff has been clearly 
and unequivocally a truſtee for the defendant ; 
and it would have been of courſe, for the court 
of Chancery to have decreed a conveyance 
to him. It is not neceſſary for us to ſay, what 
a court of Chancery might do in the preſent 
caſe. But thus much we may ſay, that it is 
not a mere voluntary conveyance to the leſſor 
of the plaintiff. It is made to him as a truſ- 
tee, for the benefit of creditors; and it is the 
ſame as if a mortgage had been made to any 
individual creditor, and he had brought the 
ejectment. In that caſe, it might perhaps be 
contended, that, as each party had an equit- 
able claim u — Lord Abingdon, whoever jirf 
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got the legal title to the eſtate, ought not to be 


diveſted of it by a court of equity. But we 
do not mean to give any opinion as to this. 
It is enough for us to ſay, that this being at 
leaſt a doubtful equity, which the defendant 
ſets up againſt a legal title, this court, or a 
Judge at Ni; Prius, would not, and ought 
not, to interpoſe ; and, therefore, it would be 
nugatory to fend it down to a new trial. 
Rule diſcharged. 


On a motion for a new trial, Mr. Baron Edmonſan v. 


Perryn, before whom the cauſe was tried at M<b*ll k. 


7 27 Geo. III. 
the laſt aſſiſes at Lancaſter, reported, that this B. R. Durnford 


was an action of treſpaſs, for aſſaulting and hae 4 2 

beating the plaintiff's niece, per quod ſerviti. trial is moved 

um amiſit. The niece lived with her aunt in ne 

Lancaſter, as her ſervant; her mother lived in tion in point oß 
| law, if the court 

a different part of the ſame county; and, by ge that juſtice 

permiſſion of the plaintiff, the niece went, in has been done 

the month of March laſt, 'to ſee her mother ; 8 will - 

at which time the aſſault was made. The caſe not ſet aſide the 

| | 3 verdict, nor en- 

proved on the part of the plaintiff, was ag- ter into a diſeuſ- 

gravated with many circumſtances of ill treat- fen of the quet- 

ment, (which were particularly related in the — 

detail of the evidence.) Another cauſe ſtood 

next in the paper for trial, which was brought 

by the niece againſt the ſame defendant, for 

the ſame aſſault. The counſel for the plain- 

tiff declared their intention of not trying that 

cauſe, and withdrew the record. The defen- 

dant's counſel contended, that the jury could 

only give damages, in this cauſe, for the loſs. 

of ſervice ; the plaintiff's counſel inſiſted on 

the contrary. The learned Judge thought the 

aunt, in this caſe, ſtood in loco parentis; and 

as in actions brought by a father for deflower- 

ing his daughter, whereby he loſt her ſervice, 

large damages had been often given, he thought 


4 : this 


this caſe bore an analogy to that, and that the 
jury, upon. the whole of the caſe, had a right 


to give ſuch damages as they thought juſt, 


conſidering the ſituation and circumſtances of 
the defendant, who was proved to be a cap- 
tain in the militia, the qualification for which 
was 3001. a year. The jury, after conſide- 
ration, found a verdi&t for the plaintiff, da- 


mages 300 l. with which the learned Judge 


declared himſelf not diſſatisfied. 

This application was made laſt term, on 
the ground of a mif-dire&ion to the jury. 
The defendant's counſel denied that they had 
entered into any compromiſe, to permit the 
jury to take into conſideration, in the mea- 
ſure of their damages, the injury which the 
niece herſelf had ſuſtained, and which was the 
ſubject of the next action, in conſideration of 
the plaintiff's counſel withdrawing the record 
in the next action. But it was admitted that 
the damages were not exceſſive, accbrding to 
the evidence then given, if the jury could take 
both the actions into their eee een at 
once. 5 
After a queſtion put this day to the plain- 
tiff's counſel, whether the niece would enter 


into a rule not to proceed in the action, in 


which ſhe herſelf which was plaintiff, was an- 
ſwered in the affirmative, 

Asunuks T, J. ſaid, that the Judges of 
this court had conſulted with the reſt of the 
Judges on this caſe, and the reſult of their 
opinion was, without giving any poſitive opi- 
nion upon the queſtion of law, that this rule 
ought to be diſcharged. An application for 


a new trial, 15 an application to the diſcretion 


of the court, who ought to exerciſe that diſ- 
eretion in ſuch a manner as will beſt anſwer 
9 | | the 
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the ends of juſtice. It does not require much 


penetration to fee what are the ends of juſtice 
in the preſent caſe, It is certain that the girl 
herſelf ought to have ſome ſatisfaction for the 


injury ſhe received; and as ſhe conſents not 


to try her action, the queſtion is, whether juſ- 
tice has not already been done: for it was ad- 


mitted at the bar, that, if the injury ſhe ſuſ- 
tained could be taken into conſideration, in 


this action brought by the aunt, the damages 


which the jury have given are by no means 


exceſſive. Then there does not appear to be 


any ground for the defendant to call oh the 


diſcretion of the court, to ſend this cauſe down 
to be re-tried, on a technical objection in 
point of law. And all the Judges are unani- 
mouſſy of opinion, that, as complete and ſub- 


ſtantial juſtice has been done, there is no a. 


{on to grant a new trial. 


On the plaintiff's undertaking to pay over 
to .the nisce the damages, after deducting 


the coſts of this action, and on the niece's 


undertaking not to proceed in the action in 


which ſhe herſelf was . rule diſcharged 
without coſts. 
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